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The Secretary of the 
Federal . 7 
Trust Treasury in his annual 


Companies. report gives figures show- 


ing the remarkable 
growth of trust companies in all the 
large cities as compared with banks 
in recent years, and points out that 
unless conservatively managed these 
institutions may become an element 
of danger to our financial system. 
He suggests federal incorporation of 
trust companies, with supervision by 
the national authorities, the idea 
being that if the privilege of incorpor- 
ating under federal law were extend- 
ed to trust companies, the more con- 
servative would probably avail them- 
selves thereof and this would compel 
others to cultivate conservatism. 
The theory upon which Congress is 
supposed to have the power of in- 


corporating trust companies, is by 
designating them as financial agents 
of the government. 

This suggestion for federal incor- 
poration assumes that the states 
are incompetent to properly regu- 
late trust companies, so as to guard 
against any lurking danger in their 
existence, and that to Congress 
should be committed the power of 
regulation and supervision. The 
fundamental idea of a trust company 
is that it has its being to execute 
the various kinds of trusts which are 
found necessary. General banking, 
in its deposit and discount feature 
is an incident, and it is not to be 
lightly assumed that when the au- 
thorities of the different states to 
whom are committed the supervision 
of banks and trust companies, see 
any danger from a too wide grant 
and exercise of powers by trust com- 
panies in any state, the evil foreseen 
will be allowed to remain unchecked. 
We know, for instance, that the 
Superintendent of the New York Bank- 
ins Department, of the Pennsylvania 
Department, and of many other state 
banking departments are very keen 
in their supervision and scent of dan- 
ger with regard to all financial in- 
stitutions in their respective states, 
and in their demands for necessary 
legislation, and it is a very debat- 
able question whether as effective 
supervision can be given by anational 
officer located at Washington,through 








examiners spread throughout the 
country. 

The proposition for federal incor- 
poration means that the states are 
to be deprived of all power to regu- 
late and supervise all national trust 
companies doing business in any 
state, and can only tax them in so 
far as Congress shall permit. Should 
the proposed general system of fed- 
eral incorporation include deposit 
and discount banking as a feature of 
trust company business, any state 
which denied such power to trust 
companies would be powerless to 
prevent its exercise by federal incor- 
porations inthestate. It would seem, 
furthermore, that any needed amend- 
ment to a trust company law, found 
necessary in any s'ate, could be more 
readily procured by state enactment, 
than by act of Congress. 

Apart from the constitutional ques- 
tion of the power of Congress, on 
the theory of financial agency, to 
incorporate trust companies, comes 
the serious question of the policy of 
such legislation, which is deserving 
of careful consideration. 


An interesting and in- 


Presentment : 3 
for Payment structive decision, in- 
and Proof ° fi ; 
aman volving the sufficiency 


of presentment ofa note 
for payment under the Negotiable In- 
struments law of North Dakota, and 
of proof thereof, in order to preserve 
recourse upon an indorser, will be 
found published in this number. 

A promissory note was by its terms 
payable at a specified place. Not hav- 
ing been paid, the holder brought suit 
on the note against the indorser, and 
offered in evidence the notary’s cer- 
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tificate of protest that he “did pre. 
sent the note hereto attached, * 
and demanded payment thereof, which 
was refused.” 

Now the rule of law is that when 
a note is made payable at a specified 
place, presentment at that place is 
necessary to charge an indorser; yet 
the notary public in this case omit- 
ted from his certificate, which was 
made to afford proof of presentment, 
the important fact—vital to preserv- 
ing recourse upon the indorser of such 
a note—that presentment for pay- 
ment had been made at the place of 
payment specified in the note. 

Was the indorser thereupon released 
because of failure of proof? The no- 
tary in person was put on the stand, 
for the court states the rule to be 
that oral testimony is admissible to 
show facts occurring on a _present- 
ment of a note for payment which 
are not stated in the notary’s cer 
tificate of presentment. But the no 
tary stated he had no independent 
recollection of the fact of making 
presentment of the note; neverthe- 
less, from an inspection of his certi- 
ficate stating the fact of present- 
ment, and in view of the fact that 
where notes specified the place where 
payment was to be made, he pre- 
sented them at that place in every 
instance, he could testify that he 
has presented the note for payment 
at the place specified therein. 

The trial court took the view that 
the evidence was insufficient to show 
presentment at the proper place and 
was for releasing the indorser, but 
the supreme court of North Dakota 
holds that the evidence of the notary, 
in addition to the certificate, was 
competent, and sufficient to show 
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presentment for payment at the 
proper place. It holds the rule to be 
that a notary’s testimony that he 
invariably presented notes for pay- 
ment at the place where they were 
made payable, is admissible to es- 
tablish the place of presentment, 
where the notary’s certificate of pro- 
test fails to show the place of pre- 
sentment, and the notary has no in- 
dependent recollection of the specific 
presentment evidenced by his certifi- 
cate. 

The liability of the indorser was 
preserved in this case, by a very nar- 
row margin. Had the notary died, 
the story told of the result of the 
case would have been different, for 
his certificate alone was insufficient 
to establish proper presentment, and 
there would have been no living be- 
ing whose testimony could have es- 
tablished it. The case is instructive 
as showing the rules of law govern- 
ng presentment of notes made pay- 
able at a specified place and useful 
for the attention of bank officers 
and notaries as enabling them to 
see, that the necessary facts to hold 
indorsers in such cases, are set forth 
in the certificate itself, and the lia- 
bility of indorsers not left to depend 
upon oral testimony, not always 
procurable, and which even at best 
does not furnish the same basis of 
reliability as the official written certi- 
ficate. 


The South Dakota case 
published in this number 
teaches anew the lesson 
that any one who receives a check 
in payment of a debt, should not 
carry it around in his pocket or hold 
it until such time as it is convenient 


Collecting 
a Check. 


to deposit it for collection, but tha+ 
strict diligence should be used in hav- 
ing the check collected. Many peo- 
ple are under the impression that 
checks are something like bank 
notes with respect to their enduring 
redeemability, and acquire the bad 
habit of holding these instruments 
for a considerable length of time be- 
fore presenting for payment. This is 
not so true in banking circles as out- 
side of them. But every now and 
again a case arises where, by reason 
of failure of a bank on which the 
check is drawn or, more often per- 
haps, the failure of the man who has 
drawn the check, or because of the 
withdrawal or attachment of his 
funds, the holder who has delayed 
presentment of the check, finds that 
he has a worthless instrument on his 
hands, with no effective recourse 
upon any one. Checks are designed 
primarily for payment, rather than 
for circulation. True, they afford a 
most potent and elastic circulating 
medium for the payment and settle- 
ment of the vast number of transac- 
tions, but their effective use in this 
regard is comprehended, in each in- 
stance, in the briefest period of time 
between the issue of the check and 
the payment bythe bank. The courts, 
adopting the theory that checks are 
designed for payment rather than 
for circulation, have adopted strict 
rules of diligence in the presentment 
for payment of checks payable both 
locally and at a distance, and if the 
holder of a check disregards these 
rules, he takes the risk upon himself 
of ultimate payment, forfeiting all 
recourse upon prior indorsers of the 
check and losing recourse upon the 
drawer, in the event of the bank’s 
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failure, to the extent the drawer has 
been injured by the neglect to make 
proper presentment. 

In the case in this number, to which 
we refer, a man purchased a check 
made payable to his creditor and 
mailed it to the latter for payment 
of the debt. The creditor held the 
check five days before putting it in 
course of collection. If he had put 
it in course of collection the day fol- 
lowing its receipt, it would have been 
paid; but before the check was pre- 
sented the drawers had failed. The 
court held that the creditor, being 
guilty of negligence, must be the loser; 
that the same rules of diligence re- 
quired of the holder of a check, to 
preserve recourse upon prior parties, 
were equally applicable in favor of 
one not a party, who had purchased 
the check of a third person and for- 
warded it to pay his debt; that while 
the check, when first taken by the 
creditor, was a provisional payment 
only, the delay of the creditor con- 
verted it into an absolute payment; 
the debt was paid by the check, and 
the creditor could have no recourse 
upon his debtor for the amount of 
the debt by reason of the check proving 
worthless, such worthlessness being 
the result of his own lack of diligence. 

There is a statute in South Dakota 
which provides a ten day period for 
presentment of bills of exchange pay- 
able at sight or on demand without 
interest, and exonerates drawers and 
indorsers in case presentment is made 
beyond that period. This enlarges 
the common law period of present- 
ment; but although the check in- 
volved was presented within the ten 
day period, the court holds that this 
statute does not apply to the case 
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under consideration. As a check is 
certainly a bill of exchange payable 
on demand, the reason for this non- 
applicability must be that the party 
using the check in this case was neither 
a drawer nor indorser, hence not cov- 
ered by the terms of the statute. 
Under this statute, we should think, 
had the case been one where, instead 
of purchasing a check payable to his 
creditor, the debtor had taken a 
check payable to his own order and 
indorsed it to his creditor, which his 
creditor delayed five days in present- 
ing but presented within the ten day 
period, the statute would cover the 
case and the indorsing debtor in such 
event would not be released. 


It is not a good thing, 
when a bank loans money 
on chattel mortgage se- 
curity, to take too much 
for granted or to rely too implicitly 
upon the truth of statements made 
by an intending borrower concerning 
the nature and extent of prior in- 
cumbrances upon the property which 
he offers as security; rather should 
the official records in every case be 
investigated, inquiry made of prior 
incumbrancers, and the truth learned 
beyond peradventure. We have a 
case in this number which illustrates 
this. A cattle dealer owed a bank 
upwards of $9,000 on chattel mort 
gagesand a further sum onunsecured 
notes. He went to another bank to 
obtain a loan upon security of chat- 
tel mortgages upon the same prop- 
erty. Representing that he owed the 
first named bank but $5,000, the 
second bank gave the borrower its 
check, payable to the first named 


Chattel 
Mortgage 
Security. 
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bank, for that sum, and let the bor- 
rower have the balance. The $5,000 
wascoll.cted by the first named bank 
and with this it satisfied one of the 
mortgages it held and the unsecured 
notes, leaving a considerable balance 
still secured by chattel mortgages. 
In a controversy between the two 
banks the first bank is adjudged to 
have a prior lien by virtue of its 
unsatisfied mortgages; it was no 
pa’ty to the transaction, received 
the money in good faith from the 
cattle dealer, was not aware of the 
deception which he practiced upon 
the second bank, and was not bound 
by his representations. Tne court 
held that the fact that it had received 
money justly due it, created no equi- 
tiesin favor of thesecond bank. All of 
which goes to show that there is a 
right way and a wrong way in mak- 
ing loans, and that when such a large 
sum as $9,U00 is invested in the se- 
curity of chattel mortgages, some- 
thing more than the borrower’s mere 
statement as to the amount due 
upon prior chattel mortgages to an- 
other party, should be required. 


The bankers in Okla- 
homa should work for 
the enactment of the 
Negotiable Instru- 
ments Law in that Territory as, 
until it is enacted, they will transact 
business in doubt concerning the 
negotiability of a number of forms 
of promissory notes, used commer- 
cially, declared negotiable by that law, 
but which the judiciary of the terri- 
tory may declare of a non-negotiable 
character. We publish an_ illustra- 
tion in the present number, namely, 


Attorney’s 
Fee Notes 
in Oklahoma. 


a decision of the Oklahoma su- 
preme court that a promissory note, 
containing a stipulation for an attor- 
ney's fee, is a non-negotiable instru- 
ment and subject, in the hands of 
an innocent purchaser for value be- 
fore maturity, to the same defenses 
as can be made against the payee. 
Until the Negotiable Instruments 
Law shall have been enacted in Okla- 
homa, under which such notes are 
negotiable, notes containing attorney 
fee clauses should be tabooed by the 
bankers of the territory as unsafe 
subjects of purchase or discount from 
the payees to whom they have been 
issued; for, in every case, the pur- 
chaser would hold the note subject 
to the defense of want of considera- 
tion, fraud, or any other that might 
be interposed by the maker, to the 
notein the hands of the original payee. 


The The facts which are ap- 
Chadwick pearing in the newspapers 
Cate. as to the financial opera- 
tions of a Mrs. Chadwick 

read more like a fairy tale than a 
reality; they are more like an emana- 
tion from the land of dreams than 
actual happenings in worldly life. 
How a woman could obtain loans of 
such vast sums from men who are 
supposed to be types of prudence 
and conservatism almost beggars be- 
lief. A national bank has gone into 
insolvency and its president to jail 
because, disregarding the wise limita- 
tion of the national bank act of 
loans to any one person not exceed- 
ing one-tenth of the capital; the 
whole bank was surreptitiously loaned 
to this woman. A saving bank, the 
proud custodian of millions of dol- 
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lars of sham securities of this woman, 
has run to cover and been absorbed 
by atrust company. Banks are sup- 
posed to be organized to loan their 
funds to people engaged in trade and 
commerce; not to womenof supposed 
wealth who flash diamonds, but can 
make no legitimate showing as to 
the purposes for which they need 
vast sums byway of loans. The full 
facts have not, as yet, come to light 
but as a result of the trial of indict- 
ments found at Cleveland, there prom- 
ises to be a most remarkable dis- 
closure of peculiar and weird finance. 

One of the charges against this 
borrower is that of aiding or abet 
ting the officers of a national bank in 
abstracting or wilfully misapplying 
its money with intent to injure or 
defraud the bank. Section 5209 of 
the United States Revised Statutes 
covers such acase. The charge leads 
up to a line of thought whether every 
man who draws and receives pay- 
ment of his check upon a national 
bank, without funds, is not guilty of 
violating the federal statute; and if 
not, where is the line to be drawn? 


We publish a decision of 
a case where a man paid 
$3.50 per year for rent 
of a small safe deposit box in the 
vault of a bank, and, having a pack- 
age of jewelry belonging to his wife 
too large to go in the box, and not 
desirous of renting another box, had 
the bank’s officers put the package 
in the vault, where was also lodged 
many-valuables of their own. Burg- 
lars broke into the vault, which had 
not been claimed by the bank to be 
burglar proof, and stole the package, 
among other loot. The owner sought 


Burglary of 
Bank Vault. 
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to hold the bank responsible. But 
the court holds it was a clear case 
of gratuitous bailment, aud there was 
no such degree of negligence on the 
part of the bank as to warrant even 
submitting the question to the jury. 


It is a general principle 
of law that any act of a 
creditor by which he re 
leases security in his hands belong. 
ing to a principal debtor, discharges 
a surety on the debt. Where a bank 
is creditor, and its depositor is the 
principal debtor On a note due the 
bank, the question has come up 
whether failure of the bank to charge 
the note up against sufficient funds 
to the credit of the maker at matur- 
ity of the note, releases an indorser. 
That a bank is under obligation 
to apply the deposit in such case 
has been decided in a few of the 
states, but it is still undecided and 
uncertain in many. See decision of 
the Supreme Court of Wisconsin in 
this number where the question is 
left undecided. 


Release of 
Surety. 


In a case published in this 
number, a cashier was 
elected ‘for one year.” 
His bond, with sureties, was condi- 
tioned for faithful performance of 
duties during continuance in office. 
He was re-elected from year to year. 
Finally there came a defalcation. 
The court holds the bond good only 
for the first year. This case illus 


Cashiers’ 
Bonds. 


trates the necessity of care by banks, 
in the taking of bonds, either to 
see that their terms cover successive 
terms of a cashier, or that new 
bond be given in case of re-election. 
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A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs of busi- 
ness which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


Il. DEFINITION AND REQUISITES OF A CHECK (Conrinuep). 


SIGNATURE (CONTINUED). 
i. Power of Corporations to draw checks. 


What officers sign checks, and how authority 
conferred. 


3. Knowledge of Bank of check signing power. 
}. Checks authorized by de facto directors valid. 
3. Checks signed by president. 


Corporation receiving benefit of improperly 


signed checks. 


Form of Signature. 








—-- 


E have heretofore treated of the 

necessity of signature, place of 

signature, character of material 
used for writing the signature, signa- 
ture by full name, initials or mark, 
and printed signature; and in addi- 
tion to signature by the individual 
depositor, have entered upon a con- 
sideration of signature by persons 
in various relations other than in- 
dividual. In the last number we 
treated of signature in case of joint, 
and of partnership, deposits. We now 
come to the subject of signature to 
checks where corporations are the 
depositors. Moderncorporations have 
largely supplanted theindividual, and 


the partnership, in the conduct of 
business enterprises and, ranging all 
the way from the gigantic corpora- 
tions, sometimes called trusts, to the 
multitude of small corporations or- 
ganized in recent years for the pur- 
pose of operating mercantile, manu- 
facturing, mining, or other pursuits, 
we find corporations in great num- 
ber and variety engaged in the con- 
duct of all kinds of business. The 
validity of checks, notes and other 
obligations issued by these corpora- 
tions has therefore become a subject 
of much importance. 


POWER OF CORPORATIONS TO DRAW CHECKS 


The ordinary mode in which cor- 
porations of all descriptions pay 
debts to a considerable amount, is 
by drawing checks in favor of the 
creditor against deposits or credits 
in bank. This power to draw checks 
has never been denied to any cor- 
poration, nor ever contested in any 
of thecases brought before the courts 
involving the liabilities of corpora- 
tions upon negotiable instruments. 
On the contrary, the power of cor- 
porations to draw checks is admitted 








798 THE BANKING 


in every case involving the bank ac- 
counts ofcorporations. Forexample, 
in the English case of Waterlow v. 
Sharp (L. R. 8 Eq. 501) a railway 
corporation had overdrawn from a 
bank upon checks against a sum en- 
tered in the bank’s books under the 
title ‘Loan Account.”’ The company 
became insolvent and the claim of 
the bank uponits assets was disputed 
as being an unauthorized loan. But 
the court held that though the trans- 
actions between bank and company 
were recorded in the bank’s books 
under the title of ‘Loan Account,” yet 
they were not the less mere over- 
drawing upon checks in the regular 
course of a banking business, and 
there was no borrowing or loan in 
the proper sense of the word, which 
could be questioned as ultra vires. 

WHAT OFFICERS SIGN CHECKS AND HOW 

AUTHORITY CONFERRED. 

A corporation, being an artificial 
creation, must necessarily act through 
certain appointed officers and agents. 
Except in the case of a banking cor- 
poration where the cashier, by virtue 
of his office, has authority to sign 
checks, no officer of a corporation 
has such authority merely by virtue 
of his office. The president of the 
corporation is not authorized to 
draw checks by virtue of his office as 
president, merely; nor is the secre- 
tary. The treasurer whom, in the 
absence of specific regulations, it is 
ordinarily assumed has control of 
the funds comes nearest, probably, 
to being entitled by virtue Of his 
office, to draw checks in payment of 
those funds; yet we know of no case 
wherein it has been held that the 
treasurer of a corporation, 77r/ute 
oficti, has the check-signing power 





LAW JOURNAL. 


and it would be unsafe, in the present 


condition of the law to assume the 


existence of, and act upon, such a rule 

The power, or authority, to sign 
checks is conferred in various ways. 

1. The general incorporation law 
of the state may prescribe what 
officer or officers of certain corpora 
tions shall sign, orcountersign,checks. 

2. The charter of a particular cor- 
poration may so prescribe. 

3. The signing of checks may | 
provided for and regulated by the 
by-laws of a corporation. 

4. The officers who shall sign and 
manner of signing may be appointed 
and provided by resolution of the 
board of directors of a corporation. 

In addition to the modes stated 
above, in which power to sign checks 
may beconferred upon particular offi- 
cer or officers,and the manner ofsign- 
ing regulated, by express provision; 
there are all the various ways inwhich 
the check-signing power in certain 
officers or individuals may be held 
to exist, and to be binding onthe cor- 
poration, in the absence of express 
authorization, by implication or 
operation of law, namely, by usage 
or a customary course of business; 
and authority thus established may, 
in certain cases, be binding on the 
corporation, even as against con 
trary express authority not known, 
and knowledge of which is not charge- 
able, to persons dealing with the cor- 
poration. Furthermore there may be 


ye 


cases where, even in the absence of 


either express or implied authority 
to a certain person to sign checks 
in behalf of the corporation, his act 
in so doing may be held binding on 
him on the ground of ratification, or 
of acceptance of benefits. 
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K\ OWLEDGE OF BANK OF CHECK-SIGNING 
POWER. 

When a bank opens an account 
with a corporation, it is important 
for it to know the extent of the duty 
of inquiry it is under, and of the 
degree of caution it must exercise, 
with reference to the powers of the 
corporation with which it comes into 
relation, and as to the officer or 
officers who are competent to sign 
checks, withdrawing money to the 
credit of the corporation, includ- 
ing the form and manner of signa- 
ture binding on the corporation. 
When the corporation is organized 
under a general law of the State, it 
would seem incumbent upon the bank 
to be familiar with the character and 
limitation of its powers, as prescribed 
by statute, and upon whom the 
duty of conducting aud controlling 
its business and property is devolved. 
Especially would it seem incumbent 
upon the bank to be familiar with 
any Statutory provisions regulat- 
ing the signing or countersigning 
of checks, as the bank would be 
chargeable with knowledge of the 
provisions of a general statute. 

The bank, however, would not be 
chargeable with knowledge of the 
by-laws of a corporation providing 
the officers and manner of signing 
checks, unless made known to it 
by the corporation. It is frequent 
for banks, in opening accounts with 
corporations, to call for and exam- 
ine their by-laws to ascertain what 
Officers are competent to draw 
checks; but we know of no decision 
which imposes such a duty of in- 
quiry upon the bank. The proper 
and safe mode for a bank to learn 
as to the check-signing power of a 
corporation is, we think, this: First 
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look for any statutory provision; 
then in its absence or concurrently, 
insist upon an official communica- 
tion from the secretary of the cor- 
poration, who is its official mouth- 
piece or organ of communication, 
informing the bank of any by-law, 
or resolution of the board of direct- 
ors, appointing the officers who shall 
sign checks, the manner of signing, 
and any other particulars, and cer- 
tifying to the correctness of their 
signatures. Under this mode the 
bank is undoubtedly safe. There 
are, doubtless, many cases where such 
formalities are not strictly observed. 
The president, or some other officer 
representing a corporation, will call 
at the bank, open an account in the 
name of the corporation, deposit 
money, leave his signature or the sig- 
nature of any other officer whom be 
asserts is vested with power to sign 
checks, and the bank will thereafter 
honor checks under such an arrange- 
ment without further investigation. 
Often in the case of small corpora- 
tions the board of directors never 
meet, and the whole business is prac- 
tically run by one man, in the form 
or name of a corporation. In all 
these cases, the bank is generally 
safe on the theory that the corpora- 
tion has impliedly authorized or 
ratified acts of the person represent- 
ing it. 

In what follows will be more clearly 
shown, from experiences which have 
actually been passed upon by the 
courts, the extent of the duty of in- 
quiry a bank is under, and degree 
of caution it must exercise, in con- 
nection with the deposit account of 
a corporation. There will also be 
given certain information concerning 
the form a check must have to be 
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binding on a corporation in the 

hands of a purchaser, and certain 

other information of value in con- 

nection with the general subject. 

CHECKS AUTHORIZED BY DE FACTO DIRECTORS 
VALID. 

A noted case came before the 
House of Lords in England in 1875.* 
Certain persons had illegally usurped 
the position of directors and secre- 
tary of a corporation, and the case 
involved the liability of a bank, hold- 
ing funds of the corporation, which 
had honored checks, authorized in 
an apparently regular way by the 
usurping board of directors. The 
facts werethese: One Wadge had pro- 
moted a bubble company. As _ the 
result of a prospectus issued in the 
name of the company from his office, 
in which the National Bank of Dub- 
lin was named as depository, nearly 
four thousand pounds were paid into 
the bank by intending shareholders 
and placed to the credit of the com- 
pany. The articles of incorporation, 
which were registered, provided that 
the first seven persons who signed 
should appoint the first board of 
directors; that the business of the 
company was to be managed by the 
directors, who were to cause the bank- 
ing account to be kept in the name 
of the company and sums paid in be- 
half of the company were to be paid 
by check on the bankers, signed and 
countersigned as might from time to 
time be directed by the board. The 
first seven persons who signed the 
articles were clerks of the promoter 
and had no real interest in the com- 
pany. No regular meeting of share- 
holders or directors were ever held. 


* Mahony v. East Holyfcrd Mining Co. (33 


Law Times 383). 
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Shortly after the articles were filed, 
a letter was written in the name of 
the company from Wadge’s ofiice, 
signed by one of these clerks who as 
sumed to act as secretary, convey 
ing to the bank a copy of a_ pur- 
ported resolution passed by the direc 
tors relative to the bank account. 
The resolution requested the bank to 
pay all checks signed by either two 
of three directors, who were named, 
when countersigned by the secretary. 
Signatures of the three directors and 
of the secretary were enclosed. 
Acting upon this false document 
the bank paid away almost the 
whole amount in their hands, upon 
checks signed in the manner men- 
tioned. The company went into 
liquidation and the liquidator sued 
the bank for these sums. The ques- 
tion involved was whether the 
checks were drawn in such a way 
and under such circumstances as to 
have made it proper for the bank to 
have acted upon them as checks of 
the company. The case went against 
the bank in the lower courts but the 
House of Lords justified the bank. 
Extended opinions were written by 
several lords. The substance of their 
opinions were: While the usurpers 
were not real, they were acting di- 
rectors: no one else professing to 
act or opposing their so acting. The 
bank was, therefore, justified in ac- 
cepting the statement of the secre- 
tary who was the proper person to 
make the communication. As the 
de facto directors were suffered and 
permitted by the majority of those 
who signed the articles to occupy 
the position and the banks paid the 
checks in full belief that they were 
what they represented themselves to 
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be, the checks were binding on the 
company. 

[here was a good deal of discus- 
sion as to the duty ofinquiry of the 
bank in the premises. It was urged 
the bank was bound to inquire, not 
whether the person sending the com- 
munication was acting secretary, but 
whether he was the legally consti- 
tuted secretary. This contention was 
denied by the court, The bank was 
held to have the right to presume 
that the writer was the legally con- 
stituted secretary, and was not 
bound to investigate the internal 
affairs of the company upon this 
point. It was said that even if the 
bank had attempted any such in- 
quiry, it might have been shown a 
false resolution, and the bank could 
not attend an actual meeting of the 
board of directors. It was held that 
while the bank was bound to take 
notice of the external position of 
the company and was bound to 
knowledge of what was contained 
in its articles of association—learn- 
ing in this case that checks might 
be drawn by three directors—yet 
beyond that, when there were per- 
sons conducting the affairs of the 
company in a manner perfectly 
consonant with the articles of asso- 
ciation, supposing all to have been 
rightly done by those who had the 
management of the company inter- 
nally, the bank was not affected by 
any irregularities in the internal 
management. The bank was enti- 
tled to presume that that, of which 
only they could have knowledge, 
namely, the external acts, were rightly 
done, when those acts purported to 
be performed in the mode in which 
they ought to have been performed. 
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This case, then, supports the gen- 
eral proposition that de facto di- 
rectors, although their tenure is ille- 
gal, may while assuming to hold 
office, bind the corporation by their 
acts, and that a bank, paying checks 
under authorization of such a board, 
is safe. The bank is not bound to 
investigate this point. An American 
case to this effect has been decided 
by the Supreme Court of the United 
States where payments of checks of 
a corporation were held valid, not- 
withstanding a board of directors, 
under whose regime they were issued, 
were subsequently ousted as having 
been illegally elected.* 


CHECKS SIGNED BY PRESIDENT 


We have already said that the 
president of a corporation has no 
authority, by virtue of his office, to 
sign checks. A case illustrating this, 
and at the same time showing cir- 
cumstances in which a bank was 
protected in paying checks, signed 
by a president without express au- 
thority being conferred upon him, 
was decided by the old court of 
chancery in New York.+ When the 
New York & Sharon Canal Com- 
pany was organized, the shareholders 
elected directors and ,the directors 
elected a president and a finance 
committee of six. The joint funds 
of the company were, by resolution 
of the board of directors, placed un- 
der control of that committee The 
finance committee received $22,000 
in money and checks from the sub- 
scription book committee,and this was 
given to the secretary, it being agreed 
that it should be deposited in the 


* Mining Co. v. Bank, 3 Morr. Trans. 785. 
+ Fulton Bank v. N. Y. & Sharon Canal Co. 4 
Paige, 127. 
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Fulton Bank to the credit of the 
company. The secretary of the com- 
pany sent the money to the bank 
by a messenger, where it was de- 
posited to the credit of the New 
York & Sharon Canal Company. 
The president of the bank, Brown, 
was at the bank at the time and 
left his signature on the signature 
book ‘Geo. W. Brown, Pres’t’’ as 
the signature to the checks on 
which the money was to be drawn 
out. $20,000 was drawn from the 
bank the same day it was deposited 
upon checks signed by Brown in this 
manner, and nearly all the residue 
was drawn in the same way within 
two days thereafter. Brown became 
insolvent and the whole funds so 
drawnwerelost. The evidence showed 
the directors never intended to put 
the money unde; the control of Brown 
as president; the finance committee 
did not leave the funds in his hands, 
nor authorize him to draw them from 
the bank, and the company never 
subsequently ratified or sanctioned 
his acts. The court stated the re- 
sult would depend upon the question 
whether the agents of the company 
so negligently conducted themselves 
in making the deposit as to justify 
the officers of the bank in paying 
out the money On checks of Brown, 
on the supposition, on their part, 
that he was authorized to draw the 
same. The court said the president 
had no authority to draw checks by 
virtue of his office merely, and that 
there was no established usage of 
the place by virtue of which the 
president, ex officio, could exercise 
that power. The court said it was 
proved, however, that it was the 
custom of banks in New York, upon 
opening a new account, whether by 
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a corporation or otherwise, for a 
person making the deposit or who 
was to draw the money, to leave his 
signature in the signature book, and 


that all payments were made upon 
checks with such signature. In this 
case the president was at the bank 


when the deposit was made and gave 
directions as to the mode in which 
it was to be drawn out, in such 
manner as to induce the bank’s offi 
cers to suppose he had control of the 
fund; and as no objection was made 
by the person depositing the fund, 
and no certificate was required show 
ing that the money was actually de- 
posited by the secretary, the deposit, 
for the purpose of settling the rights 
of the parties, must be considered to 
have been made by the president, or 
under his direction. The court said 
that if by the negligence of those 
who had the fund in their possession, 
it had been deposited in such a man- 
ner as to give the officers of the 
bank reason to suppose the deposit 
was made by Brown, in his charac 
ter of president, the Canal company 
must sustain the loss which had been 
occasioned by such negligence. If 
the secretary had taken precaution 
to require a certificate that he had 
deposited the money and that it was 
under the direction of the finance 
committee, or if he had put such a 
memorandum on the package, or 
had given that information to the 
officers of the bank at the time the 
deposit was made, the bank would, 
at its peril, have paid it to any one 
not having actual authority from 
the finance committee or the board 
of directors to receive it. But as this 
was not done the company was negli- 
gent and the bank protected. 

In this case, we see, that while the 











president of a corporation has no 
authority, by virtue of his office, to 
sign corporation checks and draw 
out the money, still if he personally 
takes the money to the bank or con- 
trols its deposit by another, leaving 
his signature as the competent officer 
to check it out, the bank will be 
protected in assuming his authority, 
unless the directors notify it to the 
contrary. 

In this connection it may be well 
to bring to mind, by way of con- 
trast, the line of cases where one 
man takes money to a bank and 
deposits it in the name of another 
and then, assuming to control the de- 
posit,checksit out by signature of that 
other’s name per his own, wherein 
the bank has been held liable, as 
having paid money belonging to the 
depositor, without his authority, the 
name in which the deposit was en- 
tered being notice to the bank of his 
ownership. 

There are several authorities, how- 
ever, which support the proposition 
that the authority of a corporation 
president, who signs checks in its 
behalf, will be presumed, when not 
disafirmed.* Inonecaseit was said :+ 
‘During all the years governed by 
the transactions in question the 
president of the corporation was per- 
mitted to be, and to hold himself 
out to the world as being, the gen- 
eral agent and manager of its busi- 
ness. The act in question was with- 
in the scope of authority thus prac- 
tically accorded to him, and the cor 
poration cannot set up its by-laws, 
never published to the world, and 
habitually disregarded by itself, as 

First Nat'l Bank v. Mining Co. 89 Fed. 439. 

Bank v. Colliery Co. 5 N. Y. Supp. 291. 
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countervailing the authority thus 
publicly conferred.’’ In another case, 
checks of a president and secretary 
were held valid by usage, the court 
saying: “It is settled law that the 
existence of such authority in the 
subordinate officers may, in the ab- 
sence of express statutory prohibi- 
tion, be shown otherwise than by the 
official record of the proceedings of 
the board. It may be established 
by proof of the course of business be- 
tween the parties themselves; by the 
usages and practices which the com- 
pany may have permitted to grow 
up in its business; and by the knowl- 
edge which the board, charged with 
the duty of controlling and conduct- 
ing the transactions and property 
of the corporation had, or must be 
presumed to have had, of the acts 
and doings of its subordinates in and 
about the affairs of thecorporation ”’ 
In this case the bank was declared 
entitled to recover overdrafts signed 
under authority so derived* 

CORPORATION RECEIVING BENEFIT GF IM 

PROPERLY SIGNED CHECKS. 

An additional ground upon which 
checks may be held valid as against 
a corporation, though improperly 
signed, is where the proceeds of the 
checks have been applied to its uses 
in the ordinary course of business. 
An English case illustrates thist : 
Certain sums were drawn from a 
bank by checks not properly signed 
in accordance with the articles of 
association, creating an overdraft. 
The company became insolvent and 
the bank claimed as creditor for the 
amount. It was held the credit was 
allowable where it was shown that 

* Mining Co. v. Bank 3 Morr. Trans. 785. 

+ Norwich Yarn Co, 22 Beav. 143. 
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the money was bona fide applied for 
the purposes of the company. 


FORM OF SIGNATURE. 


The cases are numerous and con- 
flicting which relate to the question, 
what is a sufficient form of signature 
by a corporation officer or officers to 
makea promissory note binding upon 
the corporation; what forms import 
a personal obligation of the officers 
individually, and what a corporate 
obligation. 

There is no such numerous body 
of cases with regard to the form of 
corporation signatures to checks. 
The few cases which have arisen have 
involved the liability upon the sig- 
nature to some holder of the instru- 
ment, where it has been refused pay- 
ment by the bank. In an English 
case,* a check had been signed by 
three directors in their own names 
and countersigned by the secretary 
ofacorporation. There was no state- 
ment on the face of the check of 
what the three persons so signing 
were, norin whatcapacity they signed. 
The persons signing were officers of 
the company and authorized 'o sign 
checks, but this particular check had 
been issued in fraud of the company 
and the bank had refused to pay it. 
The court held that the instrument 
did not purport to be the check of 
the company and the latter was not 
bound to the holder. 

In a Massachusetts caset a check 
signed ‘‘A, Treasurer’ had printed 
on the margin the name of the cor- 
poration. The bank refused pay- 
ment and A was sued individually 
by the holder. The form of the check 


* Serrell v. Derbyshire, etc. Ry. Co. 19 L. J. 
Cc. P. N.S. 371. 


+ Carpenter v. Farnsworth, 106 Mass. 561. 
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was held to import a corporate lia 
bility. 

In England, by statute, limited 
liability corporations are required to 
have the name of the company men- 
tioned in legible characters on all 
checks or orders for money, purport- 
ing to be signed by or on behalf of the 
company. 

In this country, the construction 
of the forms of corporate signature 
upon checks is probably subject to 
the same conflicting views of differ- 
ent courts as are held in the case of 
promissory notes. As between bank 
and corporation depositor, of course, 
whatever form of signature is agreed 
upon, is valid and binding; but as 
between the corporation and the 
outside world—the holders of checks 
unpaid by the bank, upon which a 
corporation is looked to for pay 
ment—there has not, as yet, been 
built up such a body of law as will 
provide precise and detailed rules for 
guidance. 

In the case of cashiers’ checks, 
however, the rule has become firmly) 
fixed that checks signed by the cash- 
ier in his individual name with the 
addition of the word cashier, or its 
customary abbreviation, import an 
obligation of the bank of which he 
is cashier, and not an individual ob. 
ligation. A check so signed will 
bind the bank, notwithstanding a 
charter provision requires all bills, 
notes and contracts to be signed by 
the president and countersigned by 
the cashier.* 

The question whether a cashier of 
a bank has power, without authority 
from the board of directors, to dele- 
gate his check-signing power to an. 
other as acting cashier during his 
temporary absence from the bank, is 
considered at length in the Journal 
for July 1904 at page 445. 

*Bank v. 
cases cited. 


Johnson, 5 Coldw. (Tenn.) 85 and 
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6 Reeerny are several hundred pri- 
vate banks in Ohio, who have 
heretofore never made reports of 

their condition to the Auditor of 

State, as has been done by the in- 

corporated institutions. The ques- 

tion has now come up under an 
amendment to the law requiring re- 
ports, enacted by the last legisla- 
ture, whether the amended law re- 
quires reports of condition from pri- 
vate banking institutions, and the 

Attorney General has given his opin- 

ion to the Auditor of State that 

such reports are required. 

In 1877 the legislature of Ohio 
first adopted the policy of requiring 
reports of condition from banking 
institutions. By act passed March 
3ist of that year, provision was 
made for obtaining and publishing 
reportsof banks, savings institutions 
and trust companies organized under 
the law of the state. That act em- 
braced five sections. The first sec- 
tion provided that each and every 
banking institution, or corporation 
engaged in the business of banking, 
organized under the law of the state, 
should make reports to the Auditor 
of State showing their condition on 
the first Monday of the month of 
April and October of each year; ex- 
empting building and loan associa- 
tions from such requirement. The 
second section provided the time 
when the auditor should call upon 
the banks for their report, made it 
the duty of each bank to immed- 
iately forward a balanced report of its 





condition, duly verified, provided for 
newspaper publication of the report 
by each bank, and a penalty for non- 
compliance with the law. The third 
section provided the form of report 
of condition of all savings associa- 
tions, banks, trust companies, sav- 
ings banks and other banking insti- 
tutions having capitalstock; afourth 
section provided another form for 
allsavings institutions, savings banks 
and other banking institutions hav- 
ing no capital stock; and the fifth 
section provided that the October 
reports should be compiled by the 
Auditor of State and transmitted 
to the General Assembly with his 
annual report. 

The five sections of this law were 
subsequently incorporated in the Re- 
vised Statutes of Ohio as_ sections 
3817, 3818, 3819, 3820 and 3821. 
We do not understand that this law 
was ever construed as requiring re- 
ports from any other than incorpo- 
rated institutions. The title of the 
law shows that its object was to re- 
quire reports from banks, savings 
institutions, and trust companies or- 
ganized under the laws of the state; 
and when it was included as part of 
the Revised Statutes, it was inserted 
under the general title relating to 
“corporations” in chapter 16 rela- 
ting to savings and loan associa- 
tions. There is probably no dispute 
that, down to the time of the re- 
cent amendment, the provisions as 
to reports to the Auditor, referred 
only to banks and other institutions 
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incorporated under the law of the 
state and not to private unincorpo- 
rated enterprises. 

The legislature of 1904 has now 
amended the first two sections of this 
law, having passed, on April 19, ‘“‘an 
act to amend sections 3817 and 3818 
of the Revised Statutes of Ohio re- 
lative to state banks making re- 
ports to the Auditor of State,’’ the 
law receiving the approval of Gov- 
ernor Herrick on April 23 * 

One subject of amendment is with 
reference to the time of making the 
reports. Under the old law, reports 
of condition were made as of fixed 
dates, namely, as of the first Mon- 
day of April and of October; under 
the amended law, two reports are 
required each year, but they are to 
be made as of any past day specified 
by the Auditor. The Auditor is 
given power to make a call for the 
report of cOndition as of any time 
he chooses, the policy adopted being 
similar to that of Congress with refer- 
ence to national banks, whereunder 
the Comptroller of the Currency may 
call for condition five times a year, 
as of any past date fixed by him, 
the clear reason being to prevent 
banks, by being kept in ignorance of 
the precise day upon which their 
condition must be shown, from so 
arranging their assets as to makea 
favorable or fictitious showing on 
day of which report is made. Incon- 
nection with this amendment it may 
be observed that it has not been 
completely done by the Ohio legisla- 
ture, for the fifth section of the old 
law (3821 of the Revised Statutes) 


* The amended law, with the provisions as 
they stood before amendment, will be found 
published at page 837, this number. 
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which provides that “the Octobe: 
reports shall be compiled by 
Auditor of State and transmitted to 
the General Assembly with his gen- 
eral report,’’ has been left unamend- 
ed; while the new law no longer pro- 
vides for October reports, but sim- 
ply for two reports each year as of 
dates specified by the Auditor. 

But the more important amend- 
ment, with reference to its possible 
effect as requiring reports of private 
banks, is that of the phraseology of 
the first section (3817 Revised Stat- 
utes). The section before amend- 
ment read: “Every banking institu- 
tion, or corporation engaged in the 
business of banking, organized under 
the laws of this state, shall make a 
report,” etc. The section as amend- 
ed provides: ‘“‘Every banking insti- 
tution, or corporation engag<d in 
the business of banking in this state, 
shall make not less than two reports,” 
etc. It will be observed that the 
words “organized under the laws of”’ 
have been omitted and that instead 
of “every banking institution * * * 
organized under the law of this state,” 
“every banking institution * * * 
in this state’’ must make the requir- 
ed reports. 

This raises the question whether 
the law requires reports of condi- 
tion by private banks. On October 
25, the following letter was sent out 
by the Auditor of State to the priv- 
ate banks in Ohio: 


the 


STATE OF OHIO, } 
AUDITOR OF STATE’S OFFICE, > 
COLUMBUS, October 25, 1904. 


DEAR SIR: 
After conferring with the Attorney General, 
I have reached the conclusion, which is concur- 
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by the Attorney General, that it is my 

as Auditor of State, to insist upon the ruling 

Sections 3817 and 3818, Revised Statutes, 

nended April 23, 1904 (97 O. L., 266) refers 

vate banks. 

\While the law suggests some doubt on the 

stion, it is susceptible of a construction which 

neclude private banks; and since this is 

n to be the intent of the Legislature in 

ing the old law, | feel that this construc- 

nust be urged, and respectfully request your 
yliance therewith. 

Yours very truly, 
W. D. GUILBERT, 
Auditor of State. 

Notwithstanding this official ruling, 

there is serious doubt upon this 

question, which will, in all probabil- 

ity, have to be determined by the 

courts of Ohio before the matter is 

settled. It must be remembered that 

the original law referred only to 

banking corporations, and that the 

amended law is still included in that 


part of the Revised Statutes rela- 
ting tocorporations. It seems doubt- 
ful whether the legislature, in taking 
away the words “organized under 
the laws of this state” from the term 
“banking institutions’ and_ substi- 


” 


tuting “in this state,”’ really intend- 
ed to include private banks, for if 
that was their intent they might 
just as easily have used the term 
“private banks and bankers doing 
business in this state,’’ which would 
have left the matter free from doubt. 
It is just as reasonable to assume 
that the term “‘banking institution,” 
as distinguished from ‘‘corporation 
engaged in the business of banking,” 
was intended to refer to banks or- 
ganized under foreign laws which 
might do business, by means of a 
branch, in Ohio. It is doubtful if 
legislation can anywhere be found 
where the term “‘banking institution” 
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has been construed to mean a priv- 
ate bank,when embraced in state laws 
regulating the banks of any state. 
Legislation is found in some of the 
states prohibiting persons engaged 
in the business of banking, not in- 
corporated, from using any artificial 
or corporate name such as “bank,’’ 
but this legislation invariably clearly 
defines private bankers,as distinguish- 
ed from incorporated institutions, 
and does not leave the matter in 
doubt. It is true the Auditor states 
that it is known to be the intent of 
the legislature, in amending the old 
law, to include private banks, but the 
intention of the legislature is to be 
gathered from the act itself and from 
other acts 7” pari materia, as well as 
from other sources; and even though 
it may be supposed to have been the 
intention of the legislature, in amend- 
ing the law, to require private banks 
to make reports, still, in a case like 
the present, it seems to us, the in- 
tent of the legislature so to do would 
have to be very clearly proved, to 
justify such a construction of the 
act, in view of the fact that the term 
“banking institutions’’ was origin- 
ally used in the statutes only with ref- 
erence to corporations; that the 
term is still retained and embraced 
in that part of the Revised Statutes 
relating to corporations; that the 
requirement in the following section 
thatthe auditor “shall issue a requisi- 
tion uponeach of such institutions for 
the reports required’’ which shall be 
‘verified by oath or affirmation of one 
or more of its officers,’’ would seem to 
be applicable only to a corporation, 
and not to the business of a private 
banker who might, or might not, 
have kis business so arranged as‘to 
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employ “‘officers” in its conduct; and 
lastly, because the statute, imposing 
a penalty, must be strictly construed. 

Although this amendment was pas- 
sed in April, it was not in any way 
referred to in the proceedings of the 
Ohio Bankers’ Association on August 
24, 25,sofar as printed report shows, 
although the subject of a new bank- 
ing law was one of the subjects of 
discussion. If it was known or un- 
derstood that it was the intention 


THE NEGOTIABLE INSTRUMENTS LAW 


In a recent address before the 
Grand Rapids Credit Mens’ Associa- 
tion, Mr. R. W. Merrill recited the 
history of previous efforts to pass 
this law, and gave good reasons why 
its enactment would be beneficial. 
The law once passed the House, but 


owing to the opposition of the Sen- 
ate Judiciary Committee it was not 


reported. In the last legislature, it 
was reported favorably by the com- 
mittee of the whole in the Senate 
but failed to have a final hearing. 
Some of the objections urged against 
it in the legislature were, that the 
average man would not require a 
lawyer to collect a note, and it would 
be an intrusion on the practice of 
attorneys. To the business man it 
would lead to avoiding much liti- 
gation. Present Michigan laws, the 
speaker said, were largely in accord 
with the provisions of the act, and 
in the few instances where there is 
conflict, concession should be made 
for the sake of uniformity. 

We trust to have the pleasure of 
reporting the enactment of the Nego- 
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of the legislature, in enacting this 
amendment, to require private banks 
to make reports, it seems strange 
that a change of such importance, 
affecting several hundred private 
bankers of the state, would not have 
been brought up and referred to. It 
will remain a doubtful question, 
until the Supreme Court of Ohio has 
been heard from, whether private 
banks are required to make reports 
under this law. 


FOR MICHIGAN. 
tiable Instruments Law at the next 
session of the Michigan legislature. 
What has already been adopted in 
the wisdom of twenty-five legislative 
bodies in this country, should have 
sufficient merit to command adoption 
in other states. The argument that 
it infringes upon the practice of at- 
torneys is puerile. The law is not 
a code of procedure, but a code of 
rules defining negotiable instruments 
and regulating their negotiation and 
payment. Even if the act should re- 
duce the number of litigated cases 
involving bills, notes and checks, 
this is beneficial rather than the re- 
verse, and laws are presumably en- 
acted for the benefit of the whole 
people rather than for the business 
interests of a class, detrimental to 
the whole. Furthermore it will be 
found that no lawyer, deserving the 
name, will object to the enactment 
of the Negotiable Instruments Law 
on the selfish ground that it will 
restrict law practice; it is only the 
shyster who raises such objections. 
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SAVINGS DEPOSITS OF MINORS. 


\ CONSIDERATION OF 
FOR MINORS 


THE LAW 
AS DEVELOPED BY 


General Incapacity of Minors. 
Minors in their relation to savings banks 
Minors deposits largely regulated by statute 
Review of legislation 
a. Massachusetts. 
lb. New Hampshire and Vermont 
California (Followed by Iowa, Ala. Ariz 
Montana, Wyo. and Utah). 
d. Rhode Island and Florida. 
Indiana and Ohio 
New York (Followed by Wis. Minn. Penn 


and Mo New Jersey with a 
proviso) 


also by 


Colorado and Michigan. 
h. Maine. 
i. Louisiana 
j. Nentucky 
k. Connecticut 
>. Summary. 
GENERAL 


INCAPACITY OF MINORS. 


INORS or infants are presumed 
in law to be incapable of mak- 
ing contracts. By the common 

law, the age of twenty-one years has 
been fixed when the infant, whose 
capacity has been gradually enlarg- 
ing from childhood to manhood, 
reaches maturity, and this is the 
general rule in the United States as 
to males, but in a number of the 
states, the legislatures have changed 
the common law rule as to females, 
to the age of eighteen. 

The minor, being presumably in- 
capable of caring for himself or his 
property, must naturally have a pro- 


GOVERNING SAVINGS DEPOSITS BY, IN 
DECISIONS AND STATUTES IN 


THE NAME OF, OR 
rHE UNITED STATES, 
tector or guardian afid, based on 
the law of nature, the father, and 
next the mother, is recognized by 
the law as the natural guardian of 
the person of the infant, while the 
state, in the exercise of its supreme 
right and duty of guardianship over 
both person and property,will through 
its courts, appoint and supervise 
guardians whenever the property in- 
terests of minors are involved and, 
when occasion requires, over the per- 
son of the infant also. 

While full legal capacity is not ac- 
quired until majority there is, never- 
theless, as the infant approaches full 
age, a natural and increasing capa- 
city for doing certain things and 
this has been recognized by the courts 
with reference to certain acts of the 
minor, as well as made the subject 
of numerous legislative enactments 
providing what, and at what age, 
the infant is competent to do or 
perform. For example, the age at 
which an infant is responsible for 
crime, when his testimony as a wit- 
ness is competent, at what age he 
can makea will, and the age at which 
the minor is competent to perform 
many other acts, have been either 
declared judicially or provided for by 
statute in the majority of American 
states. 

One subject which has engaged the 
attention of courts in many cases, 
as well as been legislated upon quite 
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extensively,isthat of contracts made 
by an infant in connection with the 
question whether he can be charged 
upon, or bound by, them, after he 
reaches majority. Contracts,of course 
cover a multitude of subjects which 
cannot be particularized, but, start- 
ing with the presumption of incapa- 
city, the general tendency of modern 
cases, it may be said, is to regard 
most contracts of an infant as void- 
able only, as distinguished from ab- 
solutely void, unless to the infant’s 
prejudice. In many cases after he 
has reached majority, he has been 
presumed to ratify them because not 
positively disafirming the contract 
within a certain period; in other 
cases where he has disaffirmed, he 
has been held obliged to restore the 
consideration received, where yet in 
his possession, as a condition of dis- 
affrmance, and it has equally been 
held where the consideration has been 


disposed of by him, (although the 
courts arenot uniform on this point) 


disafirmance can be made without 
restoration. The whole subject of in- 
fants contracts, whether from their 
nature absolutely void or voidable 
only, and under what circumstances 
the latter are, or are not, binding 
after majority, is most extensive. It 
is merely noticed here as leading up 
to a consideration of minors’ depos- 
its in savings banks, and it may be 
left with the general statement that 
the law upon any particularcontract, 
must be governed by the statutes or 
decisions or both in the particular 
state whose laws are applicable there- 
to. 


MINORS IN THEIR RELATION 
SAVINGS BANKS. 


TO 


Now, with regard to minors in their 
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relation to savings banks. Not ye 
of legal age the minor may, never- 
theless, in many instances, be an 
dependent wageearner,father, mother 
or both, dead, and thrown on his « 
resourcesat an early age. Promp' 
by motives of thrift he is desi: 

of depositing his earnings in a savy- 
ings bank tor safe keeping and accu 
mulation and of withdrawing his 
money, if need be, at his own will 
and discretion. Then, again, the 
minor may be of a different type and 
differently situated. He may be under 
parental care and control, not him 
self a wage earner, nor possessed of 
money of his own; but his parents 
may desire to make him a gift, by 
depositing a sum or sums in 
name in a savings bank, or some 
other prospective donore or benefactor 
may have like intention, or again, 
the minor may be a fortunate lega- 
tee of funds to be deposited in his 
name, under direction of a will, ina 
savings bank. 

The necessity of providing for and 
regulating deposits by, or in the name 
of, minors became a matter of early 
concern to the officials of savings 
institutions. The doors and vaults 
of savings banks were not to be 
closed to such character o@ieposits 
because there might be trouble con- 
nected with the withdrawal; still the 
matter of withdrawal was one which 
required regulation for the protection 
of the bank as well as in the interest 
of the depositor. There might be 
cases where money deposited by, or 
in the name of a minor, was put in 
with the intention of not being with- 
drawn, until the minor became of 
age; but in many cases there was 
need of withdrawal of the deposit 


his 
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during minority. Yet how could the 
bank, in the absence of legislation 
authorizing it, safely pay money to 
a minor,even though he had earned 
and deposited it himself, in view of 
his common law disability to con- 
tract and of the risk that, when he 
became of age, and after he had ex- 
pended the money, he might success- 
fully disafirm the payment during 
minority, plead invalidity of his re- 
ceipt and compel the bank to pay 
the money over again? It could not. 
Nor could the bank safely pay, dur- 
ing minority, a deposit in the name 
of a minor to the person who made 
the deposit, even though that person 
was the child’s own father. It was 
early held by the courts that the 
father, as natural guardian, has no 
right, in the absence of statute, to 
receive deposits standing in the name 
of his minor child, even though he 
himself has made the deposits. He 
must obtain letters of guardianship.* 
_ Enough has been said to show that 
the receipt and payment of deposits 
by, or in the name of minors, was 
early seen to be somewhat imprac- 
ticable, unless positively regulated by 
act of the legislature, in all cases 
where there was need or desire of 
withdrawal before majority. It would 
be easy enough to put the money 
in, but hard to get it out again. It 
would require application tothecourt 
and appointment of a guardian, for 
without letters of guardianship, the 
bank could not in any case safely 
pay a deposit by, or in the name of, 
a minor either to the minor himself, 
or in the last stated case to the per- 
son making the deposit, even though 

See Dickinson v. Leominster Sav. B’k, 152 
Mass 51; Miles v. Boyden, 2 Pick. 213; Genet 
Talmadge, 1 Johns. Ch. (N. Y.) 4. 
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that person was the minor’s natural 
guardian. 

The need, in such cases, for legis- 
lation regulating the payment of 
minors deposits during minority, by 
virtue of which the bank would be 
authorized to make payment, with- 
out letters of guardianship, and pro- 
tected in so doing, was early recog- 
nized by appropriate legislation in 
some of the states and has now been 
supplied by statute in a large num- 
ber. There are probably not over a 
dozen states in which the legislature 
has not made a positive enactment 
upon this subject. 


MINORS’ LARGELY REGU 


BY STATUTE. 


DEPOSITS 
LATED 


The regulation of minors’ deposits 
in savings banks is, therefore, largely 
a matter of statute law in the dif- 
ferent states. These statutes are not 
all alike. A number have a substan- 


tial similarity of provision; but there 


is a considerable difference in the 
provisions of many. A feature to be 
noted in many of the statutes is, that 
when originally enacted, the enabling 
provisions were made applicable to 
married women, as well as to minors, 
both being persons under legal dis- 
ability. In a number of these, later 
amendments have dropped married 
women from their provisions, con- 
sistent with the removal of her com- 
mon law disabilities and freedom to 
contract and control her property 
independently, while in some, the pro- 
vision as to married women still re- 
mains. Again, itis to be noted, that 
some of the states, in legislating 
upon this subject, have coupled with 
the provision as to minors deposits, 
or rather added toit, a further pro- 
vision providing for payment of a 
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deposit by one person in trust for 
another. 

We purpose tracing the legislation 
with respect to minor deposits as 
it has been enacted in the different 
states and, in so doing, we will be 
unfolding the law governing these 
deposits and their payment. We be- 
lieve no publication exists in which 
the different state statutes govern- 
ing minors’ deposits are collected or 
grouped; at all events, if such exists 
we have been unable to learn of it. 
We believe the bringing to notice of 
the various state statutes collective- 
ly, will be of value to those of our 
readers who have to do with sav- 
ings deposits and who may find it of 
interest to study and compare the va- 
rious statutes governing this branch 
of savings bank business. 


REVIEW OF LEGISLATION. 


Massachusetts led off with this 
legislation in the year 1855, New 
Hampshire followed in 1857 and Ver- 
mont in 1858. California came next 
in 1862, Rhode Island in 1865, In- 
diana 1869, Ohio 1873 and Iowa1874. 
In 1875 Alabama, New Jersey and 
New York legislated upon the subject. 
In 1877 Colorado, Maine, Wisconsin 
and Arizona. In 1879 Minnesota. 
In 1887 Michigan and Montana. In 
1888 Louisiana, Utah, and Wyoming. 
In 1889 Pennsylvania and Florida. 
In 1891 Missouri. In 1893 Kentucky 
and in 1899 Connecticut. 

We shall not give this legislation 
in strict chronological order of its 
enactment but will adopt the plan 
of grouping it, according to similar- 
ity of provision. 

MASSACHUSETTS. 

First legislation enacted in Massachusetts in 

1855—Enabled bank to pay, in its discretion, de- 
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posit by or in name of minor, to minor or per 
son depositing, without necessity of guardian 

The first legislation in this coun. 
try designed to protect savings banks 
in the payment of deposits to min- 
ors, without theintervention of guard 
ians, was enacted in Massachusetts 
as early as 1855. By chapter 361 
of the laws of that year, approved 
May 17th, ‘‘an act relating to sav. 
ings banks and institutions for sav 
ings’’ it was provided: 

‘“‘Any money deposited in any sav- 
ings bank or institution for savings, 
in the name of a minor by himsel! 
or by any other person may, at the 
discretion of the trustees or commit 
tee of investment of such bank or in- 
stitution, be paid to such minor or 
person making such deposit, and the 
same shall be a good and valid pay- 
ment of such bank or institution.”’ 


This statute is still the law of 
Massachusetts,* the phraseology be- 
ing as follows: 

‘‘Money deposited in the name of 
a minor may, at the discretion of 
the trustees or board of investment, 
be paid to such minor or to the per- 
son making such deposit; and the 
same shall be a valid payment.” 

The object and explanation of this 
statuteis thus stated by the supreme 
court of Massachusetts in a case 
whichcame up in1890+: “This statu- 
tory provision was plainly enacted 
for the benefit of the banks. It en 
abled them to pay money deposited 
in the name of a minor without re- 
quiring that a guardian be appoint- 
ed to receive it, or that a suit be 
brought in the name of the minor by 
a guardian or next friend. If the 
minor deposited the money, the stat- 
ute authorizes the payment only to 


* Sec. 35 ch. 113 Rev. Laws. 
+ Dickinson v. Leominster Savings Bank, 152 
Mass. 51. 
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the minor; if some other person de- 
posited the money in the minor’s 
name, the statute authorizes the 
payment of the money either to the 
minor or to the person making the 
deposit.” 

The case in which this language 
was used was one wherein a savings 
bank held deposits in the name of a 
minor, part of which had been made 
by the minor personally, and part 
by her father. The bank had paid 
the entire deposit to the father, with- 
out the knowledge or consent of the 
minor. The court held that, in the 
absence of statute, the father, as 
natural guardian, would have had 
no right to receive the deposits be- 
longing to his minor child and stand- 
ing in her name, even if he had made 
the deposits; and that under the 
statute, the payment to him was not 
valid, beyond the amount of depos- 


its made by him. 
We thus see the effect of this first 


statute enacted to protect banks in 
the payment of minors’ deposits. If 
a minor makes a deposit, the bank 
can pay it to him without a guard- 
ian; if some other person makes a 
deposit in the minor’s name, the 
bank can pay either to the minor or 
to the person depositing, and in 
every case the matter of payment 
rests in the discretion of the bank’s 
trustees. The feature whereby the 
minor can be paid money deposited 
by some one else in his name is not 
incorporated in the majority of the 
American statutes which in most in- 
stances provide for payment of de- 
posits to the minor where made by 
him personally but do not accord 
him the right or privilege of person- 
ally receiving payment where the de- 
posit is made in his name by some 
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one else. Some, however, accord this 
privilege, as for example, New York. 
Nor is the provision general which 
allows payment to a person, deposit- 
ing money in a minor’s name, of re- 
ceiving payment of such money. 

It is to be observed that the above 
legislation is separate and distinct 
from that regulating deposits in 
trust for another. It was not until 
1876 that the legislature of Massa- 
chusetts passed a law upon the lat- 
ter subject. 

NEW HAMPSHIRE AND VERMONT. 

Next legislation in New Hampshire and Ver- 
mont—Banks may pay minors money to their 
credit, without guardian being required—Minor’s 
receipt sufficient. 

The next state to legislate upon 
this subject was New Hampshire. By 
act approved June 27, 1857 ‘“‘rela- 
ting to minors and married women” 
it was provided: 

Sec. 1. The trustees or directors of 
any savings bank or other institu- 
tion for savings may, at their dis- 
cretion, pay to any minor or mar- 
ried woman, such sum as may have 
been deposited to his or her credit, 
and may be due to him or her, as if 
such minor was of age and such mar- 
ried woman unmarried; and thecheck, 
receipt or acquittance of such minor 
or married woman shall be a full 
discharge for the amount for which 
it is given. ; 

Sec. 2. No savings bank or other 
institution for savings shall be charge- 
able as trustee on account of any 
funds deposited to the credit of any 
minor or married woman, provided 
such funds are earned by or belong 
to such minor or married woman in 
her own right. 


The present legislative expression 
of the above, is found in Public Stat- 
utes, New Hampshire, 1901, Chapter 
165, relating to savings banks, as 
follows : 
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“Sec. 19. Savings banks and other 
institutions for savings may pay to 
minors and married women the de- 
posits to their credit as if they were 
of age or were unmarried and their 
receipt shall be sufficient discharges 
for the same.” 


In this legislation, it will be ob- 
served that the privilege of with- 
drawal, in the discretion of the bank, 
is in the minor alone. In this in- 
stance, if some one other than the 
minor deposited money to the lat- 
ter’s credit, the minor might with- 
draw it, as well as money he himself 
deposited. There is also a_ provis- 
ion that the receipt of the minor 
shallbe valid as a discharge. The act 
makes the same provision fur mar- 
ried women as for minors. 

The legislature of Vermont by act 
approved November 25, 1858, pas- 
sed the identical statute enacted in 
New Hampshire in 1857. The pro- 
vision as to minors’ deposits is now 
section 4087, Vermont Statutes of 
1894, as follows: 

“The trustees of a savings bank, 
savings institution or trust company 
may, at their discretion, pay to a 
minor such sum as is deposited tothe 
credit of such person, and is due, as 
if such minor was of age; and the 
check and receipt or acquittance of 
such minor shall be a full discharge 
for theamount for which it is given.” 


Married women's deposits are sep- 
arately and differently regulated in 
the Vermont statutes of 1894. 

CALIFORNIA. 

Regulates personal deposit by minors—Banks 
must pay such deposits to minors, personally, 
whether without guardian or under guardianship 
—Minor’s receipt valid—Similar laws in Lowa, 
Alabama, Arizona, Montana, Wyoming and Utah. 

The next legislation upon this sub- 
ject was that of California. By act 
approved April 11, 1862, ‘“‘to pro- 
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vide for the formation of corp 
tions for the accumulation and 
vestment offunds and savings,” i 
provided, in the 15th section t 

‘“‘Whenever any deposit sha 
made by any minor, the director 
said corporation shall pay to 
depositor such sums as may be < 
to him or her, although no guardian 
shall have been appointed by or for 
such minor, or the guardian of such 
minor shall not have authorized the 
drawing of the same; and the check, 
receipt or acquittance of such minor 
shall be as valid as if the same was 
executed by a guardian of such 
minor, or the said minor was of full 
age, if such deposit was made per. 
sonally by said minor.”’ (The balance 
of the section provided as to de. 
posits of married women, etc. ) 

This legislation, it will be seen, is 
of different phraseology from any 
which precedes It applies only to de- 
posits made personally by the minor 
and its language as to payment is 
mandatory rather than discretion- 
ary. The bank ‘shall pay,” etc. 
The previous legislation quoted pro- 
vided for payment, without necessity 
of a guardian being appointed. This 
legislation also expressly provides 
that even if a guardian has been ap- 
pointed for a minor, he is neverthe- 
less entitled, without authority of 
such guardian, to draw money de- 
posited by him personally and his 
receipt therefore is valid. 

The present expression of the law 
upon this subject is found in the 
Civil Code of California, section 575, 
as follows: 


‘“‘Married women and minors may, 
in their own right, make and draw 
deposits and draw dividends, and give 
valid receipts therefor.” 


STATES ADOPTING CALIFORNIA LEGISLATION 


In several states the provisions of 
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the California law have since been 
adopted either literally or substan- 
tially,and these will be here referred to. 
The legislature of Iowa by act ap- 
proved March 21, 1874 (now sec- 
tion 1802, Code of Iowa) followed 
substantially the language of the 
California law as passed in 1862. 
In 1875, the legislature of Ala- 
bama, by act approved March 8, 
followed substantially the California 
legislation of 1862; then subsequent- 
ly codified the legislation (section 
1095 Ala. Civ. Code, 1896) thus: 


“A married woman or minor may 
make, in her or his own name, a de- 
posit of his or her earnings or sav- 
ings in any bank; and such deposit 
may be general or special, and shall 
be paid only to such married woman 
or minor, or upon her or his order, 
and not to the husband of such mar- 
ried woman, or to the parents or 
guardian of such minor.” 


In the territory of Arizona in 1877 


(now section 832 Rev. St. 1901) the 
following provision was copied from 
the California code: 


“Married women and minors may, 
in their own right, make and draw 
deposits and drawdividends, and give 
valid receipts therefor.” 

Montana in 1887 adopted a law 
similar to that of California of 1862, 
except the provision for payment 
was discretionary and not manda- 
tory to the bank. Later the same 
code provision as in California and 
Arizona was adopted. (See section 
632 Civ. Code). 

In 1888 Wyoming adopted a law 
similar to that of California of 1862, 
except that the provision of payment 
by the bank was discretionary and 
not mandatory. This law has not 
been codified as in California, etc., 
but remains, as originally enacted, 
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as section 3115 Revised Statutes, 
1899. 

Utah in 1888 adopted the provi- 
sion of the Civil Code of California 
(Section 381 Rev. St., 1898). 


RHODE ISLAND 
Minors, not under guardianship, who make 
personal deposits may control, transferand with 
draw—Same law in Florida. 

By act passed January 17, 1865 
the Rhode Island legislature pro- 
vided : 

“Every person, not under guard 
ianship, who heretofore has made or 
hereafter may make a deposit per- 
sonally in any savings bank or in- 
stitution for savings in this state, 
may control, transfer or withdraw, 
either personally or by written order, 
the money so deposited and the divi- 
dends or interest that have or may 
accrue thereon, notwithstanding such 
person at the time of exercising such 
control, or of making such transfer 
or withdrawal, may be a married 
woman or a minor.” 


This provision is now section 6Q, 
chapter 178, Rev. Stat.1896. It dif- 
fers in phraseology, and also in ef- 
fect, from the California legislation. 
It is like that legislation in that it 
refers only to deposits made by min- 
ors personally, but it expressly lim- 
its withdrawal to minors not under 
guardianship whereas the California 
legislation provided for withdrawal 
by a minor under guardianship, with- 
out the authority of the guardian. 
Furthermore the provision instead 
of being that the bank may in their 
discretion, or shall pay, is that the 
minor may control or withdraw etc. 

The following case has been passed 
upon by the Supreme Court of Rhode 
Island and may be referred to in 
this connection :* A father deposited 


* Petition of O’Brien 11 R. I. 419. 








816 THE BANKING 


a sum of money in a savings bank 
in his own name as trustee for his 
minor daughter. The father died. 
The daughter still a minor, and mar- 
ried, joined with her husband in a 
petition for the appointment of a 
new trustee. The court used the fol- 
lowing language in disposing of the 
case: ‘It is not necessary to con- 
sider whether, independently of our 
statute, the husband can control 
this property as by General Statutes 
R. I. chapter 152, (now chapter 194, 
Rev. Stat. 1896) it is secured to 
the wife. A trustee is to be appoint- 
ed, but we think the decree should 
protect the interest of the minor wife 
by providing that the trustee shall 
pay to her only the interest until 
further order of court. If the deposit 
was in the wife’s name without any 
trust she could, after she became of 
age, but not before, withdraw it. 
General Statutes chapter 152, sec- 
tion 3 (sec. 2, ch. 194, Rev. Stat. 
1896) relating to the property of 
married women, which empowers a 
married woman to receive and re- 
ceipt for her own property, does not 
cover the case of a minor wife, and 
marriage does not convert a minor 
into a major. The case of a mar- 
ried woman, or minor, who person- 
ally makes a deposit is provided for 
specially by General Statutes chap- 
ter 140, section 58 (now sec. 60, ch. 
178, Rev. Stat.1896 above quoted).”’ 

The state of Florida by act ap- 
proved June 7, 1889, passed a law 
substantially similar to that of 
Rhode Island, which provision has 
become section 2199 of the Revised 
Statutes. 

INDIANA AND OHIO. 


Deposit by minor in Indiana to be held for his 
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exclusive right, free from others’ contro] 
must pay minor personally—His receipt sul 
Similar law in Ohio. 

The following legislation was en- 
acted in Indiana by act approved 
May 12, 1869: 

“Whenever any deposit shall be 
made in a savings bank by an alien, 
minor or a female, being or there- 
after becoming a married woman, 
the same shall be held for the exclu. 
sive right and benefit of such deposi- 
tor, free from the control or lien 
of ail persons except creditors, and 
shall be repaid with the dividends 
thereon, to the person making the 
deposit, and the receipt or acquit- 
tance of such alien, minor or female, 
shall be a sufficient release and dis. 
charge to the corporation for such 
deposit.” 


This enactment it is seen includes 
aliens, as well as married women, 
with minors. It covers only deposits 
made personally. It inserts the new 
provision that the deposits shall be 
held ‘‘for the exclusive right and 
benefit of the depositor,’ free from 
control or lien of anybody except a 
creditor, and provides that the de- 
posit ‘“‘shall’’ be repaid to the minor, 
etc., and his receipt shall be valid. 
The provision constitutes section 
3009, Revised Statutes, 1897. There 
is a further provision of the Indiana 
Statutes that when any sum not ex- 
ceeding $1000 is paid into any court 
in the state for the use of any minor, 
or insane person, and there is no 
guardian qualified to receive and 
receipt for it, the court may in its 
discretion order the money deposited 
in the savings bank to the credit of 
the minor or insane person; and the 
money is not to be withdrawn, except 
upon order of court, until a guard: 
ian is appointed or the disability 
removed. 
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Ohio, in 1873, by act approved 
February 26 ‘‘to incorporate savings 
and loan associations’’ provided by 
section 11 for deposits of minors and 
married women in language substan- 
tially similar to that of the Indiana 
act of 1869, except an ‘‘alien’’ was 
not included in the provision. This 
act is now section 3801 Ohio Re- 
vised Statutes. 


NEW YORK. 

Deposit by or inname of minor in New York to 
be held for his exclusive right, free from others’ 
control—Bank must pay minor, whose receipt is 
sufficient—New Jersey law similar, except minor 
cannot withdraw money deposited in his name by 
another, without other’s written consent—New 
York law followed in Wisconsin, Minnesota, Penn 
sylvania and Missouri. 


In New York, by an act passed 
May 17, 1875 (chapter 371) ‘‘to 
conform the charters of all savings 
banks or institutions for savings, to 
a uniformity of powers, rights and 
liabilities, and to provide for the 
organization of savings banks, for 
their supervision and for the admin- 
istration of their affairs,’’ it was pro- 
vided by section 24: 


“Whenever any deposit shall be 
made by or in the name of any per 
son being a minor, or a female, be- 
ing or thereafter becoming a married 
woman, the same shall be held for 
the exclusive right and benefit of 
such depositor, and free from the 
control or lien of all persons whatso- 
ever, except creditors, and shail be 
paid, together with the dividends or 
interest thereon, to the person in 
whose name the deposit shall have 
been made, and the receipt or ac- 
quittance of such minor or female 
shall be a valid and sufficient release 
and discharge for such deposit, or 
any part thereof, to the corporation. 
(The remainder of the section pro- 
vides for payment of deposits made 
by one person in trust for another).”’ 


This law, with the provisions as to 
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married women eliminated, is now 
section 114 of the Banking Law of 
New York, and reads as follows: 


‘“‘When any deposit shall be made 
by orin the name of any minor, the 
same shall be held for the exclusive 
right and benefit of such depositor, 
and free from the control or lien of 
ali other persons except creditors, 
and shall be paid, together with the 
dividends and interest thereon, to the 
person in whose name the deposit 
shallhave been made, and the receipt 
or acquittance of such minor shall 
be a valid and sufficient release and 
discharge for such deposit, or any 
part thereof,to thecorporation.”’ (The 
section has an additional paragraph 
relating to deposits in trust). 


This legislation, it is seen, follows 
the same general lines as that of 
Indiana except that it provides for 
deposits not only by the minor per- 
sonally, butfordeposits ‘in the name 
of the minor’ which shall be paid 
to “‘the person in whose name the 
deposit shall have been made” namely, 
the minor. In New York then, the 
minor can draw out not only de- 
posits made by him personally, but 
deposits made in his name by other 
persons. 

New Jersey, in a savings bank act 
passed in 1876, adopted a provision 
similar to the law of New York of 1875, 
but adding this proviso: ‘Provided 
that no minor shall withdraw any 
deposit in his or her name, actually 
made by any person other than such 
minor, without the consent in writ- 
ing of the person actually making 
such deposit or his or her legal repre- 
sentatives.’”’ In the previous year, 
(act of April 9, 1875) New Jersey 
had passed an act making it lawful 
for a savings bank to pay a deposit 
to a minor, who was an orphan or 
half orphan, who had made the de- 





posit personally and who had ac- 
quired the money by his own labor, 
and who supported himself by hisown 
labor, and who was without a guard- 
ian appointed by the surrogate ora 
testamentary guardian; and making 
his receipt valid. 

Wisconsin by act passed March 10, 
1877 passed the same law as was 
enacted in New York in 1875. It now 
constitutes section 2020 Wisconsin 
statutes. 

Minnesota, by act appoved March 
11, 1879, passed an act identical 
with that passed by New York in 
1875. It is now section 2560 of the 
statutes of 1894. 

Pennsylvania by act approved May 
20, 1889 passed an act in identical 
language with that of the New York 
legislation of 1875 above quoted. 

Missouri by act approved April 3, 
1891, passed the same act. It now 
constitutes section 1451 Revised Stat- 
utes 1899. 

COLORADO AND MICHIGAN. 

Deposit by minor in Colorado may be paid to him, 
without guardian—His receipt valid—Same law 
in Michigan. 

In the year 1877, the legislature of 
Colorado, in an “act to provide for 
the formation of corporations,” pro- 
vided by section 62 that 

‘“‘When any deposit is made in any 
savings bank organized under this 
act, by a person being a minor, the 
said bank may pay to such deposi- 
tor, such sums as may be due to him 
or her, although she or he have no 
guardian, and the receipt of such 


minor shall in all respects be valid 
in law.” 


The same provision now constitutes 
section 525 of the General Statutes. 
This is a provision in different 
phraseology, providing for payment 
of deposits to a minor when made by 
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him personally, although he has no 
guardian. 

Michigan by act approved June 
21, 1887 adopted the same language 


as the act of Colorado. It consti- 
tutes section 6120 of the Compiled 
Laws. 

MAINE. 

Money deposited by minor in Maine b 
is payable to, him—Minor may sue fo 
ception of money of third person frau ly 
deposited in minor’s name—W hen money « 
ed in name of minor, bank has discretior 
minor, or person depositing 

In 1877, the legislature of Maine, 
by act relating to savings banks, 
approved February 9, provided by 
section 31 that 

“Money deposited by a married 
woman or minor is the property of 
and to be paid to the depositor or 
order, and is not the property of the 
husband or parents; and such de- 
positors may maintain actions in 
their own names against the bank 
to recover their deposits; but this 
section shall not apply to any money 
fraudulently deposited by or in the 
name of a married woman or minor, 
belonging to a third person. The 
receipts of such married woman or 
minor for such deposits and interest, 
or any part thereof, shall be a valid 
release and discharge to the corpora- 
tion.”’ 

This provision, as since amended, 
is now as follows, constituting section 
21 of chapter 48 of the Revised Stat- 
utes of Maine of 1903: 


‘‘Money deposited in asavings bank, 
institution for savings or trust com- 
pany by a married woman or minor, 
is the property of and shall be paid 
to the order of the depositor, and is 
not the property of the husband or 
parents, and such depositors may 
maintain actions in their own names 
against the bank or trust company 
to recover their deposits; but this 
section does not apply to money 
fraudulently deposited by or in the 
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name of a married woman or minor 
belonging to a third person. The 
receipt of such married woman or 
minor for such deposits and interest, 
or any part thereof, is a valid re- 
lease and discharge to the corpora- 
tion. \\ hen money is deposited in the 
name of a minor, the trustees mayin 
their discretion pay the same to 
such minor or to the person making 
such deposit, and the same shall be 
a valid payment.”’ 
This provision is in different phrase- 
ology insomerespectsfrom any of the 
others. It declares the minor's title, 
authorizes action in his own name 
against the bank for the deposit, and 
contains a provision similarto that in 
Massachusetts that when money is 
deposited in the name of a minor, 
the bank has discretion to pay either 
the minor or the person making the 


deposit. 
LOUISIANA. 


Money personally deposited by minor in Louis 
ana is payable to him 

In Louisiana, by act approved July 
12, 1888, making an addition to the 
free banking law of 1855 providing 
for ‘‘savings, safe deposit and trust 
banks without the power to issue 
notes,’’ it was provided: 

‘‘Money or other property deposit- 
ed in said bank by married women 
or minors themselves, may be drawn 
out by them upon their own order 


or signature without other authori- 
zation.” 


This provision is still in force as 
section 3 of act 45 of the year 1902 
relating to savings, safe deposit and 
trust banks. 

KENTUCKY. 

In Kentucky, bank may pay to minor, money 
deposited by him. 

Kentucky, by act of April 5, 1893, 
provided : 

“When any deposit is made by a 
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married woman or minor in her or 
his name, the bank may pay to her 
or him the amount deposited.”’ 

This is now section 591, Kentucky 
Statutes of 1903. 

CONNECTICUT 

Minor’s receipt, for money deposited by him, 
sufficient 

It was not until 1899 that the 
state of Connecticut passed legisla- 
tion of this character. By chapter 
202 of the laws of 1899, approved 
June 20th, ‘‘an act concerning de- 
posits of minors in savings banks,” 
it was provided : 

“‘When any deposit shall be made 
in a savings bank by a minor, the 
receipt of such minor shall be a suffi- 
cient and valid release and discharge 


for the payment of such deposit or 
any part thereof.” 


This provision is section 3437 of 
the General Statutes of 1902. 


SUMMARY. 


Our article starts with the state. 
ment of the common law disability 
of minors to withdraw deposits in 
their names, made by themselves or by 
others, without the appointment of 
a guardian, as well as the disability 
of persons who make deposits in the 
minor’s name, to withdraw such de- 
posits; and then proceeds to give 
the legislation which has been en- 
acted upon the subject in twenty-six 
states or territories, showing how far 
such disabilities have been removed 
and in what way the matter is regu- 
lated in each state. 

In the greater number of states, it 
is seen, the legislation only covers 
deposits made by the minor person- 
ally. In such states, deposits made 
by the minor personally, can be 
withdrawn by him without guardian, 
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(except in two, Rhode Island and 
Florida he cannot withdraw if he is 
under guardianship). Inthese states, 
the subject of withdrawal of depos- 
its made in the minor’s name by 
some other person, is not regulated 
or provided for; but the common 
law disability of withdrawal still ex- 
ists. The states or territories which 
provide legislation governing only 
the case of deposits made personally 
by the minor are sixteen in number, 
namely: California, Lowa, Alabama, 
Arizona, Montana, Wyoming, Utah, 
Rhode Island, Florida, Indiana, 
Ohio, Colorado, Michigan, Louisi- 
ana, Kentucky and Connecticut. In 
a few of these states it is expressly 
provided that although a guardian 
has been appointed for a minor, 
nevertheless, the minor can withdraw 
deposits made by him personally, 
without the authority of such guard- 
ian. In most, this is not expressly 
stated, but the right of the minor 
to withdraw, although under guard- 
ianship, is probably to be implied, 
except in the states of Rhode Island 
and Florida, which expressly limit 
the right of withdrawal to minors 
not under guardianship. 

In the remaining ten states, not 
only the payment of deposits made 
by the minor personally are regu- 
lated, but the legislation covers de- 
posits in his name by some other 
person. 

In New York,Wisconsin, Minnesota, 
Pennsylvania and Missouri, deposits 
“by or in the name of any minor” 
are payable to the minor personally, 
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whose receipt is a valid acquittance. 

In New Jersey, deposits “by or in 
the name of any minor” are payable 
to the minor personally, except the 
minor cannot withdraw money de 
posited in his name by any other 
person, without the latter’s written 
consent. 


In Massachusetts, all payments of 


minors’ deposits are left to the dis- 
cretion of the bank which is author. 
ized to pay deposits made by him 
personally, to the minor, and de-. 
posits made in his name by some 
one else, either to the minor or to 
the person depositing. 

In Maine, money deposited by the 
minor personally, must be paid to 
him, but payment of money deposited 
in his name by some one else, is left 
to the discretion of the bank to pay 
either to the minor, or the person 
depositing, as in Massachusetts. 

In New Hampshire and Vermont, 
deposits to the credit of minors( which, 
of course, include deposits by third 
persons in the minor’s name as well 
as by minors personally) are pay- 
able to the minor, in the discretion 
of the bank. 

The above rough, and necessarily 
imperfect, view of the law governing 
minors’ deposits in savings banks, 
as it exists in the United States, is 
published for the information of 
readers. 

We shall supplement it,in the Janu- 
ary Journal, by a consideration of 
certain questions which sometimes 
arise with respect to deposits by 
minors in a representative capacity. 
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BANKING LAW. 


HIS Department embraces all the newly decided cases of importance to bankers, bank 

counsel and bank directors. The experiences they disclose are likewise worthy the careful 
attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein will be furnished on application, 


BURGLARY OF SPECIAL DE 
POSIT. 





Bank held a gratuitous bailee of package left 
with it and placed in vault for safe keeping-— 
Loss by burglary—Bank not guilty of negli- 
vence. 


Gerrish vy. Muskegon Savings Bank, Supreme Court of 
Michigan, October 18, 1904. 





Plaintiff was a depositor in defendant bank 
and her husband hired from the bank a safety 
deposit box for his own use. Plaintiff gave her 
husband a package containing jewelry and coins 
to place in the deposit box, but the package was 
too large for the box and he asked defendant’s 
cashier if he could take care of the package for 
him. The cashier took the package and placed 
it in the vault. The vault was robbed and the 
package and other valuable personal property 
taken. 

ileld: A gratuitous bailment, and that no such 
degree of negligence on the part of the bank was 
shown as would make a case for the jury. 





Action by Anna E. Gerrish against 
Muskegon Savings Bank. Defendant 
had verdict. Affirmed. 


Moore, C. J. The plaintiff was a 
depositor in defendant bank. Her hus- 
band was also a depositor. In addition 
to that he hired from the bank a deposit 
box which was kept in the vault of the 
bank for the use of which he paid $3.50 
a year. His version of what occurred 
when he left the package at the bank 
is as follows: He first narrated seeing 
his wife put the jewelry and coins into 
a package and taking it to the bank. 


‘I went into one of the little closets 
or coops they have at the bank and got 
my deposit box from Mr. Rece. I tried 
to get that package in my box, it 
wouldn’t go with the other papers that 
I had there. I locked my deposit box, 
returned itto Mr. Rece; took this pack- 
age around to Mr. Hammond, the 
cashier, and told him the circumstances. 
That was about the gth of September, 
1901 that I couldn’t get it in my de- 
posit box, asked him would it be neces- 
sary for me to rent another deposit box 
or could he put that away for me? His 
reply was, ‘No, I will put that away 
safely for you, and be glad to do it.’ 

‘*The next time I saw the package I 
should think was the last of October. I 
had been out of the city, myself and 
family. I got it from Mr. Rece. Mr. 
Rece is a clerk at the bank. I got this 
package from him. I took it home to 
Mrs. Gerrish. * * * 

‘*T took it back to the bank because 
we were going away again, to leave the 
city, going some distance away. I de- 
livered it to Mr. Rece during banking 
hours. I says, ‘Walter, will it be neces- 
sary for me togo through the formality 
of seeing Mr. Hammond again about 
this box?’ He replied, ‘No,’ he would 
take care of it for me. He put it in 
the vault I suppose, I don’t know.”’ 

On cross examination he testified: 

‘“T first hired a deposit box in 18y8 
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in this bank. I had one at that time, I 
think, and for that I paid the bank 
$3.50 a year, for the use of the box. 
“At the time I took this package 
there, the box wasn’t.filled; I had my 
private papers in it. I filled it so full 
that I couldn’t get this package inside 
it. The question I asked was whether 
I would have to rent another box. Of 
course, if I rented another box I ex- 
pected to pay for that box, and the 
question was with me whether I would 
be allowed to leave this package in the 
vault without paying for another box 
to put it in, and I wanted to know 
whether Mr. Hammond would allow 
me to leave this package in the vault 
without paying for the privilege, and 
he told me that he would, or that I 
could. This was the first time in Sep- 
tember and I was going away from 
home. I lived here in the city. Had a 
home of my own. I was going to close 
it up, and go away. I left the furniture 
and some of the fixtures there in the 
house, and I wanted to leave this pack- 
age in the bank while I was away. * * * 
‘“‘The reason I didn’t put it in the 
safety deposit box is because there 
wasn’t roomin that box for it with the 
other papers; leaving what I hadin there, 
there wasn’t room for this package. 
‘‘When I left it with them I expected 
it would receive the same measure of 
protection that my box would receive 
and no more. I expected it would be 
put in the vault the same as any other 
package would be put in the vault. I 
did not expect they would give any 
more care to this package than they 
would give to anything else placed in 
the vault, and I was willing to rely 
upon the safety that its being left in 
the vault would give to it while I was 
away, and I preferred to rely upon that 
than to rely upon leaving it in our own 
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home with my other goods. 


Later on 

I sent for my safety deposit box.” 
This was the most favorable testi- 

mony for the plaintiff offered on he: 


behalf. The testimony shows the box 
was put into the vault of the bank 
During the winter burglars broke into 
the vault through its floor, which was 
made of iron rails, with brick arches 
between, some portions of the floor 
having but one thickness of brick four 
inches wide. It is the claim of plaintiff 
that the bank was negligent in leaving 
this package in a vault constructed as 
this one was, or at least it was a ques- 
tion for the jury. 

The record shows that in the vault 
the bank had a burglar proof safe in 
which its money and commercial paper 
of its own and that sent for collection 
was kept. The safe was not large. The 
mortgages, some money, books and 
packages belonging to the bank as well 
as the deposit boxes was left in the 
vault. At the time of the burglary, 
there were in the vault boxes belong- 
ing to the president of the bank, its 
vice president, the cashier and teller 
and others. The burglars took the 
boxes of the cashier and teller. There 
was no claim made by the bank to 
the public that the vault was burglar 
proof. When the whole of the testi- 
mony of Mr. Gerrish is read it is made 
clear that when he found the package 
would not go in his deposit box he 
left it with Mr. Hammond expecting 
it would be placed where it was placed 
and that it would receive precisely the 
treatment it did receive. He did not 
expect to pay anything because the 
package was left with the bank and 
the bank did not expect to make any 
charge for such care as it might give 
the package. The facts establish a 
clear case of gratuitous bailment. 
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And no such degree of negligence 
was shown on the part of the bank as 
to make a case for the jury. 


PRESENTMENT FOR PAYMENT. 





Note payable at specified place—Omission of state- 
ment of place of presentment in notary’s cer- 
tificate of protest—Admissibility of notary’s 
oral testimony—Liability of indorser. 





Nelson vy. Grondahl, Supreme Court of North Dakota, Sep- 
tember 10, 1904; rehearing denied October 25, 1903. 





1. Where a promissory note expresses on its 
face that it is payable at a certain store, a pre- 
sentment of such note at such store for payment 
on the day of its maturity is a proper place for 
presentment to charge an indorser. 

2. Oral testimony is admissible to show facts 
occurring on a presentment of a note for payment 
which are not stated in the notary public’s certifi- 
cate of presentment. 

3. Where a note specifies on its face the place 
where it is payable, and is there presented for 
payment, no personal demand on the maker of 
the note is necessary. 

4. A notary public’s testimony that he invari- 
ably presented notes for payment at the place 
where they were made payable, is admissible to 
establish the place of presentment, where the no- 
tary’s certificate of protest fails to show the place 
of presentment, and the notary has no indepen- 
dent recollection of the specific presentment evi- 
denced by his certificate. 


(Syllabus by the Court.) 


Appeal from District Court, Cass 
County; Charles A. Pollock, Judge. 


Action by Peter Nelson against Olaf 
Grondahl. Judgment for defendant, 
and plaintiff appeals. Reversed. 


Morcan, J. This action is brought 
against defendant as indorser of a 
promissory note of which he was the 
payee. The plaintiff in his complaint, 
alleges that one Steffes made and de- 
livered such promissory note to the 
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defendant, and that the defendant duly 
indorsed and transferred it to the plain- 
tiff for value, and that the note was 
duly presented for payment when due, 
and payment refused. The defense at- 
tempted to be proven at the trial was 
that the note was not presented for 
payment in the manner provided by 
law. At the close of the taking of the 
testimony the district court directed a 
verdict for the plaintiff for the sum of 
$339.84, the amount claimed to be due 
in the complaint, and denied defendant’s 
motion to direct a verdict. The de- 
fendant thereafter made a motion for 
judgment notwithstanding the verdict, 
on grounds stated, or for a new trial on 
account of errors occurring at the trial 
and the insufficiency of the evidence to 
sustain the verdict. The motion for 
judgment notwithstanding the verdict, 
was granted by the court, and the ap- 
peal is from the judgment entered on 
such verdict. A statement of the case 
was settled, specifying the errors relied 
on. 

The only specification of error made 
on this appeal is that the court erred in 
granting the motion for judgment not- 
withstanding the verdict. The question 
raised by such specification is that there 
is no evidence showing that the note 
was presented for payment when it be- 
came due, as is required by the statute, 
before an indorser can be held liable 
under his indorsement. Section 70, c. 
100, Rev. Codes 1899. The certificate 
of the notary who protested the note for 
non-payment is in evidence, and recites 
that ‘‘I, * * * did present the note 
hereto attached, * * * and de- 
manded payment thereof, which was 
refused.” The certificate is silent as 
to the place of presentment and as to 
the person to whom presentment was 
made. The note was, by its express 
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terms, made payable to Grondahl, the 
defendant, ‘‘at hisstorein Fargo, North 
Dakota.” The respondent contends 
that the certificate of the notary is of 
itself insufficient to show a proper pre- 
sentment of the note for payment to the 
maker, and that the evidence, outside 
of the certificate, is not competent to 
prove that the note was presented for 
payment as required by the terms of 
the statute. Section 73 of the Negoti- 
able Instruments Law of 1899 (Civ. 
Code, p. 1048) provides that ‘‘present- 
ment for payment is made at the proper 
place where a place of payment is 
specified in the note and it is there pre- 
sented.”’ Section 72 of the same law 
provides that presentment for payment 
is sufficient when made at the proper 
place to the person primarily liable on 
the instrument, or, if he is absent or 
inaccessible, to any person found at the 
place where presentment is made. 

The trial court granted the motion 
for judgment notwithstanding the ver- 
dict, on the ground that the notary’s 
certificate did not show presentment of 
the note for payment at the place where 
the note was, by its terms, made pay- 
able, and that the notary’s evidence of 
that fact was not competent to prove 
such presentment, he having stated 
that he had no independent recollection 
of the fact of such presentment. If 
the fact of presentment for payment, as 
required by the statute, is supported 
by any competent evidence that rea- 
sonably tends to show due presentment, 
the granting of the motion for judg- 
ment was erroneous. The notary was 
called as a witness, and testified that 
he recollected that the note was by him 
presented for payment; that he had no 
independent recollection of the fact, but 
that he so testified from an inspection 
of his certificate stating the fact. He 
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further testified that in cases where 
notes specified the place where pay- 
ment was to be made he presented then 

at that place, and that he did so in every 
instance. Whether this evidence, i: 

addition to the certificate, is competent, 
and sufficient to show presentment for 
payment at the proper place in accord 
ance with the statute, isthe only que 

tion arising on the appeal. 

It is first claimed that there is 
evidence that the note was presente: 
to the person primarly liable on the 
note; that is, the maker. The certifi 
cate does not state the name of the pe 
son to whom it was presented, and the 
notary does not give the name of the 
person in his testimony. A present 
ment at the bank where a note is pay 
able is a sufficient presentment to the 
maker, although the name of the per 
son to whom presented is not given. It 
is held tohave been made to some per- 
son connected with the bank. This is 
expressly held in Ashe v, Beasley, 6 
D. 191. If the notary’s evidence is re- 
ceivable, it brings the evidence in this 
record within the rule stated in .\she 
v. Beasley, supra, and is sufficient to 
show presentment at the store where 
the note was made payable, and to a 
person connected with such store. See 
Douglas v. Bank of Commerce (Tenn. ) 
36 S. W. 874; 1 Daniel, Neg. Inst. (5th 
Ed.) § 635. In such cases no personal 
demand on the maker is necessary. He 
is primarily liable on his promise to 
pay. Section 70, Neg. Inst. Law 1899 
(Civ. Code, p. 1048). A presentment 
is necessary in order to fix the liability 
of the indorser, which is a conditional 
obligation to pay the note if not paid at 
maturity by the maker. If a maker 
stipulates to pay at maturity ata speci- 
fied place, and the note is there pre- 
sented for payment atits maturity, and 
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payment refused or not made, the lia- 
bility of the indorser is fixed after notice 
to him, although there was no personal 
demand made on the maker. Pearson 
v. Bank of the Metropolis, 1 Pet. 89; 
State Bank v. Hurd, 12 Mass. 172; 
Whitwell v. Johnson, 17 Mass. 449 ; 
Meyer v. Hibsher, 47 N. Y. 265. A 
presentment at the store was therefore 
sufficient to bind the indorser after 
notice to him of the fact. 

It remains to be determined whether 
the evidence of the notary was admis- 
sible to supply facts that occurred in 
reference to the presentment that were 
omitted from the recitals of this certi- 
ficate. It is well settled that the facts 
stated in the certificate of protest of 
promissory notes may be supplemented 
by other facts that transpired, and that 
such other facts may be shown by the 
oral testimony of the notary or by other 
testimony. Ashe v. Beasley, supra ; 
Seneca County Bank v. Neass, 5 Denio, 
334; Daniel, Neg. Inst. (sth Ed.) § 
969, and cases cited. On this question 
the respondent does not contend that 
the defects of the notary’s certificate 
may not be supplied, but he earnestly 
contends that there is no evidence of 
presentment at the proper place, because 
the notary testifies that he has no inde- 
pendent recollection of such fact aside 
from the certificate. Respondent con- 
tends that notary’sevidence that he pre- 
sented notes for payment in every in- 
stance at place where payable is inad- 
missible merely as a statement of his 
custom unaccompanied by some recol- 
lection of fact. Weagree that on author- 
ity and principle the evidence should be 
held admissible in cases like the one 
under consideration. The evidence ob- 
jected to in this case in not merely the 
statement of the notary’s custom only. 
He had his certificate of protest before 


him, from which he was able to say that 
a presentment was made by him of the 
note described. The fact of a present- 
ment was established by the certificate 
in a general way, but not definitely. 
Whether the presentment was made at 
a right place was not stated nor estab- 
lished thereby, The certificate showed 
some kind of a presentment, but one 
not necessarily legal or proper under 
the statute. The bare allegation that 
the note was presented for payment is 
not equivalent to certifying that the 
note was presented at the place where 
it should have beendone. The certifi- 
cate of the notary is evidence only of 
facts stated therein, and it will not be 
enlarged by indulging in presumptions. 
The facts must bestated, and, if stated, 
the certificate is prima facie evidence 
that the facts properly a part of such 
certificate are true. People’s Bank v. 
Brooke, 31 Md.7; Duckert v. Von Lilein- 
thal, 11 Wis. 56; Magoun v. Walker, 
49 Me. 419; Insurance Co. v. Wilson, 
29 W. Va.528. The witness’ invariable 
practice was proper evidence to sustain 
and tosupplement the statements of the 
certificate that presentment had been 
made. In Eureka Ins. Co. v. Robin- 
son, 56 Pa. 256, it is said: ‘‘We think 
it not uncommon in practice to corrobo- 
rate the defective memory of a wit- 
ness by proof of what was his habit in 
similar circumstances, Thus a subscrib- 
ing witness to a will or a bond, if un- 
able to recollect whether he saw the 
testator or obligor sign the instrument, 
or heard it acknowledged, is often per- 
mitted to testify to his own habit never 
to sign as a witness without see- 
ing the party sign whose signature 
he attests, or hearing that signature 
acknowledged. And it seems to be per- 
suasive and legitimate ‘supporting’ evi- 
dence.” See, also, Flack v. Green, 3 
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Gill & J. 474; Miller v. Hackley, 5 
Johns, 375; Gillette on Indirect & Col- 
lateral Ev. $68; Martin v. Smith (Mich.) 
66 N. W. 61; Seneca County Bank v. 
Neass, supra; Lindenberger v. Beall, 
6 Wheat. 104; State v. Rawls, 2 Nott 
& McC, 331. Thetestimony was there- 
fore competent to support or corrobo- 
rate the notary’s evidence that herecol- 
lected presenting the note for payment, 
and, together with the certificate, was 
sufficient to take the case to the jury 
on the question of due presentment of 
the note to the maker for payment, 

The defendant included in his motion 
for judgment notwithstanding the ver- 
dict an alternative motion for a new 
trial, and gave notice of intention to 
move for a new trial, and therein speci- 
fied the grounds thereof, Having pre- 
vailed in the court below on his motion 
for judgment notwithstanding the ver- 
dict, the motion for a new trial was not 
perfected. Leave to do so after filing 
the remittitur in the clerk of the dis- 
trict court’s office is granted. Kreatz 
v. St. Cloud School District (Minn.) 81 
N. W.533. If such motion is not made, 
judgment is directed to be entered on 
the directed verdict for the plaintiff. 

The judgment is reversed, and the 
cause remanded for further proceedings. 
All concur. 


EFFECT OF HOLDING A CHECK 
FIVE DAYS. 





A creditor who receives from his debtor the check 
of a third person and does not transmit it for 
collection the day following its receipt, but 
holds it for five days before so doing, is guilty 
of negligence, and the check in his hands is 
converted into an absolute payment of the 
debt. The South Dakota statute exonerating 
drawers and indorsers of bills of exchange not 
presented for payment within ten days after 
they could be transmitted for presentment, is 
not applicable to this case. 





Manitoba Mortgage & Investment Co. v. Weiss, Supreme 
Court of South Dakota, October 19, 1904. 
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One Weiss, of Scotland, S. D. in- 
debted to an investment company, hav- 
ing agents at Huron, S. D. procured 
from the firm of Lavender & Spannagel, 
at Scotland, their check for the amount, 
drawn on the Bank of Scotland, in favor 
of the agents of the investment com- 
pany. The check wasdrawn and mailed 
to the agents on August 2, 1900 and re- 
ceived by them August 4th; but it was 
not until August 9th that the agents 
deposited the check in the First Na- 
tional Bank of Huron for collection. 
This bank forwarded the check for col- 
lection on August 11th, through the 
Sioux National Bank of Sioux City. It 
was presented for payment August 14th 
and refused payment by the Bank of 
Scotland for want of funds, Lavender 
& Spannagel having failed on the 12th. 
The check was protested. Weiss did 
not sign the check as indorser, maker 
or guarantor and his name did not ap- 
pear on it in any way. 

The action was by the Investment 
Company against Weiss for payment of 
the debt. The trial court held that the 
holding of the check by the creditor 
until August 9th was such negligence 
as converted the provisional payment 
into an absolute payment of the debt, 
and no recovery could be had. 

The judgment of the trial court is 
affirmed by the supreme court. 

Held: At common law the payee of a 
check has until the day following its 
receipt to present it for payment, as be- 
tween himself and the drawer, when 
drawn on a bank in the same town or 
city where the check is given and re- 
ceived. When drawn on a bank in a 


different place, the payee has the same 
time, and in addition thereto, such time 
as will be required to transmit it to the 
place of payment by due course of mail. 

The payee of a check, in the absence 
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of an express agreement that the same 
shall be received as payment, may stil! 
recover the amount of the drawer in 
case the check is duly presented and 
dishonored ; but whenever the failure 
to collect results from negligence of 
the payee, the acceptance of the check 
constitutes payment, and this doctrine 
is applicable to checks and notes of third 
parties taken in payment of a debt, not 
signed or indorsed by the debtor. 

Had the check been presented with- 
in the timeit should have been presented 
at common law, it would have been 
paid. The failure to collect was due, 
therefore, to the negligence of the 
creditor in retaining it at Huron sev- 
eral days after it should have been for- 
warded for collection. The trial court 
was clearly right, therefore, in holding 
that the investment company, through 
itsagents, was guilty of such negligence 
as would, in judgment of law, convert 
the conditional payment into an abso- 
lute payment of the debt. 

Further held: The case is not gov- 
erned by section 2256, Civil Code 1903, 
which reads as follows: 


“If a bill of exchange, payable at 
sight or on demand, without interest, 
is not duly presented for payment with- 
in ten days after the time in which it 
could, with reasonable diligence, be 
transmitted to the proper place for 
such presentment, the drawer and in- 
dorsers are exonerated unless such pre- 
sentment is excused.”’ 


It is contended that the check in 
question was a bill of exchange and was 
in fact presented within the time speci- 
fied in the above quoted section. It 
will be observed that the section pro- 
vides that the drawers and indorsers 
are exonerated in case the bill shall not 
be presented for payment within ten 
days after the time in which it could, 
with reasonable diligence, be transmit- 


ted to the proper place for such present- 
ment. Lavender & Spannagel were the 
drawers, and the check was drawn pay- 
able to the order of Kelly & Reed (the 
agents) and not to Weiss. We are of 
opinion that the above section of the 
Code has no application tothe case and 
that it must be controlled by the rule 
as established by the common law. 


CHATTEL MORTGAGE SE- 
CURITY. 





Loan on chattel mortgages—Misrepresentation as 
to amount due on prior chattel mortgages— 
Check by lender delivered to borrower, pay- 
able to holder of prior mortgages for amount 
supposedly sufficient to pay claim in full— 
Holder cf prior mortgages held no party to 
fraud and retains priority in mortgage secu- 
ity for balance due. 





Citizens State Bank of Oakland vy. Smith, et al., supreme 
court of Iowa, October 27, 1904. 





The O bank loaned a cattle dealer $9,400, se- 
cured by chattel mortgages, at which time there 
stood on the record prior chattel mortgages to the 
P bank securing notes to that bank of upwards of 
$9,000 and the cattle dealer owed the P bank a 
further sum on unsecured notes. The borrower 
misrepresented to the O bank that all he owed 
the P bank, was about $5,000, and the O bank 
gave him its check payable to the P bank for 
that sum. This the borrower paid totne P bank, 
with certain other moneys derived from the O 
bank, with which the P bank satisfied one of the 
mortgages, and certain unsecured notes; but a 
considerable balance, secured by chattel mort- 
gages, remained. 

In a suit involving priority of the mortgages 
to the O and the P banks, 

Held: The O bank acquired no right to have 
its mortgages declared superior to those to the 
P bank. That bank was not guilty of fraud and re- 
ceived the money from the cattle dealer in good 
faith, being no party to the deception by which 
it was secured from the O bank. The cattle dealer 
was not an agent of the P bank and that bank 
was not bound by his representations. The fact 
that it received money justly due it, created no 
equities in favor of the O bank. 





Appeal- from District Court, Dallas 
County; A. W. Wilkinson, Judge. 
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Suit in equity to foreclose chattel 
mortgages given to the plaintiff by the 
defendant Smith on the 24th day of 
June, 1901, to secure notes of the same 
date, aggregating more than $9,000, 
and upon which it was alleged there 
was still due the sum of $4,650. 

The Citizens’ State Bank of Perry 
was made a defendant, and filed a cross- 
petition alleging that Smith was in- 
debted to it in the sum of about $3,500, 
and that such indebtedness was secured 
by chattel mortgages on some of the 
same property executed by him on the 
4th day of January, 1901, and the 8th 
day of March, 1901, respectively, and 
asking for a foreclosure of said mort- 
gages. There was atrial, and a judg- 
ment for the Citizens’ State Bank of 
Perry, from which the plaintiff appeals. 
Affirmed. 


SHERWIN, J. The defendant Smith 
was a feeder of and a dealer in live 
stock on quite an extensive scale, and 
for some time before the 24th of June, 
1901, had been a customer of the Citi- 
zens’ State Bank of Perry, it having 
furnished him the money for handling 
his business. At that time he owed 
said bank as follows: A note of $5,500, 
dated December 12, 1900; one of $2,- 
435-56, dated January 4, 1901; and an- 
other of $1,100, dated November 8, 
1901—all of which notes were secured 
by chattel mortgages on Smith’s per- 
sonal property. Smith also owed the 
bank other sums of money represented 
by unsecured notes. On the 31st of 
May, 1901, Smith contracted to sell 
some of the cattle upon which the Perry 
bank had a mortgage, which sale was 
assented to by said bank upon condi- 
tion that the proceeds thereof be paid to 
them upon Smith’s indettedness. The 
sale was never consummated, however. 
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On the 24th of June, 1go1, the plain- 
tiff loaned to Smith $9,400, and took 
his note therefor, secured by the chat- 
tel mortgages heretofore referred to. 
He told the plaintiff’s officers at the 
time that he owed the Perry bank about 
$5,000, and he was given a draft for 
$5,000, drawn payable to said bank, for 
the purpose of paying said debt. On 
June 25th he gave the Perry bank the 
$5,000 draft and his individual check 
on the plaintiff for $1,782.61, and took 
up his December note of $5,500 and an 
unsecured note of $1; 500, and the mort- 
gage securing the former was surrend- 
ered and duly released on the records. 
In addition to these two amounts, the 
plaintiff furnished $400, which was also 
paid to the Perry bank. The mortgages 
which the Citizens’ State Bank asked to 
have foreclosed covered property which 
was not included in the mortgage se- 
curing the $5,500note. Theaggregate 
sum paid to the defendant (Perry) bank 
from the funds furnished Smith by the 
plaintiff was $7,182.61. As we have 
already seen, a part of this sum took up 
the $5,500 note and mortgage, and the 
balance thereof was applied by the dis- 
trict court on the notes secured by the 
mortgages which the defendant bank 
asked to have foreclosed herein. 

Smith did not sell the property in- 
volved herein to the plaintiff; hence 
no question is here presented as to the 
relative rights of the parties had a sale 
been made. 

The defendant’s (Perry bank’s) mort- 
gages were all recorded, and gave con- 
structive notice to the plaintiff of the 
defendant bank’s lien upon the prop- 
erty ; and when the plaintiff made its 
loan to Smith thereon it acquired no 
right to have its mortgages declared 
surerior to those of the defendant bank, 
unless it can be said that the conduct 


ee as 














Pra 





of the defendant in regard to the trans- 
action was such as to lead the plaintiff 
to part with its funds believing it was 
receiving a first mortgage on the prop- 
erty, and the burden is upon the plain- 


tiff to show this. No fraud on the part - 


of the defendant is alleged or claimed, 
and, indeed, the weight of the evidence 
does not even show taat the defendant 
had any knowledge that Smith was about 
to or had executed a mortgage to the 
plaintiff until some time after it had 
been done and the payments made to 
it by Smith. True it is that the de- 
fendant was advised that Smith either 
had funds on deposit or credit with the 
plaintiff, but this fact alone would not 
require it to invéstigate the matter or 
to return the money paid to it by Smith 
in discharge of his legal obligations, 
when it was discovered that he had de- 
ceived the plaintiff. Smith was in no 
wise the agent of the defendant, or act- 
ing for it, and his representations to 
the plaintiff could not bind the defend- 
ant. Smith v. Crawford County Bank, 
99 lowa, 282; Smith v. Clark, 100 Iowa, 
605. And the fact that it accepted from 
him money which was justly due it crea- 
ted no equities in favor of the plaintiff. 
The money which the defendant bank 
has received has all been applied upon 
Smith’s mortgage indebtedness to it. 
No wrong has been done the plaintiff 
by this, because such payment has re- 
leased at least a part of the property 
upon which it held a mortgage, and has 
materially reduced the defendant’s lien 
on the remainder. The defendant bank 
is not claiming more than it is entitled 
to. The mortgages which it now seeks 
to foreclose secure valid unpaid notes, 
and it has done no act which should in 
equity postpone its lien to that of the 
plaintiff. 
The judgment is therefore affirmed. 
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APPLICATION OF PRINCIPAL’S 
DEPOSIT IN RELIEF OF 
SURETY. 





Note of principal and surety held by bank—Obli- 
gation of bank to apply principal’s deposit at 
maturity in payment of note, in relief of surety, 
not decided— Where deposit less than amount 
of note, surety would not be discharged on 
note by non-application, in any event, to great- 
er extent than amount of deposit. 





Lowe v. Reddan, Supreme Court of Wisconsin, October 18, 
1904. 





A bank owned two notes of $1,000 each upon 
which A was surety and J was principal debtor. 
When the notes became due the bank had on 
deposit $519.36 to the credit of J. After maturity, 
the bank sold one of the notes to plaintiff, who 
brought suit against A thereon. A contended 
that being surety, he was released by failure of 
the bank to apply the deposit on the note. Judg- 
ment was given against A on the note, but giving 
him credit for $259.68, one-half of the deposit, to 
which extent he was held released. A appealed, 
and the judgment is affirmed. 

Held: Assuming, without deciding or even 
suggesting that it is the law, that failure to assert 
the right of offset of a deposit debt to the princi- 
pal maker of a note, at maturity, will release a 
surety, it is clear that the surety would only be 
released in any event to the extent that the de- 
posit would have paid the note, if applied thereon ; 
and as there were two notes of $1,000 each, and 
a deposit of only $519.36, and the lower court has 
allowed him a credit of one-half of this amount, 
he has no ground of appeal. 





Appeal from Circuit Court, Clark 
County; James O’Neil, Judge. 


Action by Jesse Lowe against An- 
thony Reddan. From a judgment in 
favor of plaintiff, defendant appeals, 
Affirmed. 


Action to recover on a promissory 
note for $1,000. Defendant Anthony 
Reddan answered that, if liable at all, 
it was only asan accommodation maker; 
that the note was given to the Clark 
County Bank with another of the same 
character, the payee knowing his status 
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as accommodation maker; that the due 
date of the note was extended by the 
bank for avaluable consideration, with- 
out his consent, the bank releasing to 
the principal debtor, J. H. Reddan, se- 
curities for the payment thereof suffi- 
cient to discharge same; and that the 
plaintiff became the owner of the note 
after its maturity. A formal special 
verdict was taken, the court, however, 
directing the answers to all of the ques- 
tions. One, after the coming in of the 
verdict, was changed to accord with 
what the court viewed to be the uncon- 
troverted evidence. The verdict as so 
corrected was to this effect. 

Plaintiff is the owner and holder of 
the note in the suit. He purchased the 
same after it became due, Defendant, 
Anthony Reddan, signed the note as 
surety only for J, R. Reddan, ‘The 
Clark County Bank, the payee of the 
note, did not extend the time of pay- 
ment, While it owned the note and 
another of the same character and 
amount, both being due, it released the 
sum of $259 68, which it should have 
applied to the payment of such note, 
In the order changing the verdict to 
the form indicated, it was recited that 
J. H. Reddan had on deposit in the 
bank when the two notes became due as 
aforesaid $519.36, which it should have 
applied to the payment thereof, Upon 
the fact so found and recited the court 
held that defendant, Anthony Reddan, 
was entitled to credit indicated. Judg- 
ment was entered upon verdict so cor- 
rected, from which thisappeal wastaken, 


MarsHALL, J, (after stating the facts), 
Many questions are presented for con- 
sideration on this appeal, the solution 
of which does not appear to be material 
to the final conclusion, and will, there- 
fore, not be discussed, 
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Assuming for the purposes of this 
case, but by no means even suggesting 
that such is the law, that a bank having 
the opportunity to protect a surety upon 
anote held by it, by assertingits right to 
offset against the same its indebtedness 
to the principal maker thereof upon his 
open deposit account, it owes to th 
surety the duty to exercise such oppor- 
tunity, and that a failure to do so can 
be taken advantage of by such surety 
as regards his liability to the bank, 
such duty is based upon mere principles 
of equity and cannot therefore be ex- 
tended further than to fully satisfy the 
reason of the rule. That is fully ac- 
complished by considering the note 
paid, as to the surety, to the extent of 
the amount of the maker’s credit with 
the bank, which it has a legal right, at 
least, by asserting its right of offset, 
to apply thereon. To carry the rule 
further and hold that a mere partial 
release of the deposit account to the 
prejudice of the surety’s equitable rights 
will operate as a full discharge of the 
latter’s obligation, as in the case of the 
variation of a contract to his prejudice, 
the performance of which he is surety 
for, could only occur by confusing the 
legal relations between the obligee and 
the surety in the latter case with the 
pure equitable relations existing in the 
former case. In the latter case no con- 
tract exists between the bank and the 
surety upon the note, as regards the 
mere deposit account. None at all. 
Its right to protection in the circum- 
stances stated grows out of equitable 
principles, as in Plankinton, Assignee, 
v. Gorman, 93 Wis. 560. It will be 


observed in reading that case that, 
while the surety was held to have been 
fully released by a release of the secu- 
rity, the proof was that such security 
was sufficient, had it been enforced to 
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fully discharge the debt. It would 
seem that on principle the law must be 
as stated. Ample authority is cited by 
counsel for appellant to demonstrate 
that it is. (The court cites numerous 
cases. ) 

The following from the opinion of 
Black, C., in Weik et al. v. Pugh et al., 
92 Ind. 382, fairly indicates the charac- 
ter of such authorities: 

“It is a settled principle, that a 
surety is entitled to the benefit of all 
securities for the debt that are held by 
the creditor, and it follows from this 
right of subrogation that the creditor 
cannot, without the surety’s assent, 
surrender, release, waste or render un- 
available to the surety any of such se- 
curities, without affecting the creditor's 
remedy against the surety; but the 
surety is discharged on such ground 
only to the extent to which the creditor 
has parted with such securities.” 

Such cases as Paine v. Jones, 76 N. 
Y. 274; Gardner v. Van Nostrand, 13 
Wis. 543, 544; Sage v. Strong, 40 Wis. 
575; Stephens v. Elver, 101 Wis. 392; 
Cowdery v. Hahn et al., 105 Wis. 455, 
and similar authorities that might be 
cited, upon which counsel rely, and 
which seemingly, it issupposed by them, 
are in conflict with those we have cited, 
apply only, as the learned counsel for 
the respondent contends, to cases where 
the contract itself, in respect to which 
the surety is bound, is changed to his 
prejudice, without his consent. That 
is not this case. An entirely different 
tule applies to one situation than to the 
other. There was a claim made here 
that the contract between the principal 
maker of the note and the bank was 
changed to the prejudice of the surety, 
without his consent, by the extension 
of the due date of the note. On that 


point, however, the appellant prevailed. 
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Counsel for the appellant insist that, 
conceding the law to be as we state it, 
the court erred in deciding that only 
$259.68, of the deposit account was ap- 
plicable to the note, instead of the full 
amount of such account, $519.36. Such 
contention does not seem to merit much 
attention. There were two notes, ex- 
actly alike, one being the note in suit. 
The right, as regards the deposit ac- 
count, was manifestly the same in res- 
pect to one note as to the other. If, 
as to the surety, it should have been 
applied in payment of the notes, so far 
as it would go for that purpose, cer- 
tainly the court applied it rightly, one- 
half to each note. 

Judgment is affirmed. 


CONSTRUCTION OF WILL BE 
QUEATHING BANK STOCK, 





A bequest of $500 ‘‘of bank stock” or ‘‘in bank 
stock” means $500 in bank stock estimated at 
par value; not $500 in the market value of the 
stock. 

Partner v. Citizens Loan & Trust Co., et al, Supreme Court 

of Indiana, October 5, 1904. 


A will contained among other be- 
quests these words: 

‘*To my grandson, John A. Caldwell, 
in addition to Three hundred ($300) or 
more dollars in cash, and 95.20 acres of 
land, all heretofore given, I will and 
bequeath him Five Hundred Dollars 
($500) of bank stock. 

* * * * * * * 

To David Paul Caldwell, son of 
Albert N. Caldwell, in addition to 12.32 
acres more or less of land (if not other- 
wise conveyed during my life) I will 
and bequeath Five Hundred Dollars 
($500) in bank stock.” 

Eight other like bequests of bank 
stock of $500 each were made by the 
testator. A controversy having arisen 
between the persons to whom the bank 
stock was bequeathed, and some of the 
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other beneficiaries under the will, suit 
was brought to obtain a construction of 
the instrument. 

The trial court found, and the judg- 
ment is affirmed on appeal, that the 
persons to whom the bank stock was de- 
vised were entitled to have the same 
transferred to them at its par value. 

The supreme court said: ‘‘In giving 
a construction to the will, two things 
are to be regarded as of first importance 
—the language used and the intention 
of the testator as it may be gathered 
from the whole instrument. The ques- 
tion here, strictly, is not one of law, 
but of the meaning of the phrases by 
which the testator disposed of his bank 
stock. Insome of the items of the will, 
the words are ‘I will and bequeath 
him five hundred dollars ($500) of bank 
stock ;’ in others, they are ‘I will and 
bequeath him five hundred dollars ($500) 
in bank stock.’ The bequest was of bank 
stock, and not of money to be paid 
out of a particular fund or class of 
property. It could be discharged only 
by the transfer of bank stock to the 
beneficiaries. In the language of mer- 
chants and bankers, the description of 
bank or other stocks or bonds, when es- 
timated in money, refers tothe par value 
of the stock or bonds, and not to the 
market value. Thus, if a man says to 
a broker, ‘I wish to purchase $5,000 of 
Northern Pacific Railroad Stock,’ or 
‘$10,000 of United States bonds’ he will 
be understood to mean such stock or 
bonds reckoned at their par value, and 
not the number of shares or the amount 
of bonds that the $5,000 or $10,000 in 
money will buy. Otherwise he says ‘I 
wish to invest $5,000 in Northern Pacific 
Railroad stock,’ or ‘$10,000 in govern- 
ment bonds.’ It has been held that 
where the bequest is not ‘out of,’ but 
‘of,’ merely, as ‘£100 of my funded 
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property,’ it is equivalent to a gift of 
money out of stock, and is therefore 
demonstrative, unless the testator ecsti- 
mated his stocks in money. In the 
latter case it seems that such a bequest 
will be regarded as specific. It isclear 
that the testator in the present case 
estimated his bank stocks in money, and 
that his intention was to bequeath to 
each beneficiary, to whom the stock was 
given, $500 in bank stock, estimated at 
its par value.” 


BOND OF BANK CASHIER. 





Bond given when cashier first elected ‘‘for one 
year,” held not to cover subsequent defalea- 
tions by cashier who was re-elected from year 
to year. 


Blades v. Dewey, et al , Supreme Court of North Carolina, 
October 11, 1904. 





A bank wasorganized in March, rgor, 
and at the first meeting of its board of 
directors elected a cashier ‘‘for one 
year,” and fixed his bond at $20,000. 
At a subsequent meeting the bond was 
accepted. It recited that ‘‘whereas the 
above bounden D has been chosen and 
appointed cashier of the F & M bank 
by reason whereof, he will receive, 
have control or becharged with money, 
property or things of said bank and 
others :-——Now the condition of this obli- 
gation is such that if D, his executors 
or administrators shall well and truly 
serve the said bank as such officer dur- 
ing his continuance in office, and well 
and truly perform and discharge all his 
duties as such officer, and shall at the 
expiration of his said office, or when- 
ever sooner thereto required upon re- 
quest to him or them made, shall make 
or give unto said bank a just and true 
account of all moneys” etc., the bond to 
be void. 

At the expiration of the first year, D 
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was re-elected cashier ‘‘for the ensuing 
year” and it was ordered that his bond 
be fixed at the same amount, but no 
new bond was given. He was re-elected 
from year to year thereafter, in the 
same way, without any new bond being 
given. In 1903, the cashier was guilty 
of defalcations to an amount greater 
than the penalty of the bond. 

Held: The sureties on the bond are 
not liable for defalcations of the cashier 
committed after the expiration of the 
first one year term of his office. While 
the bond does not expressly recite that 
it is restricted to one year, the fact that 
the principal was appointed ‘‘for one 
year’ is as potent in controlling the 
condition as would be the recital of the 
fact, because it is the fact which the 
parties hadin view when they contract- 
ed. The condition in the bond is con- 
trolled and restricted by the recital, and 
this refers to the terms of the appoint- 
ment ‘ forone year.”’ 


DIVIDEND FROM BANKRUPT'S 
ESTATE, 





In re Mathews, U. 8. District Court, E. D. North Caro- 
lina, September 12, 1904. 





The question presented for decision 
was whether a creditor, who has been 
allowed to prove his claim as an unse- 
cured creditor against the estate of a 
bankrupt who was liable as a surety or 
indorser, must realize and credit the 
proceeds of collateral securities held by 
him against the principal debtor before 
being allowed to participate in the dis- 
tribution of the estate of the surety or 
indorser? 


Held: The creditor will be required 
to exhaust the collateral before receiv- 
ing dividends, and is entitled to divi- 
dends only on the balance due after the 
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proceeds of the collateral have ‘been 
credited. 


INTEREST ON DEPOSITS AFTER 
BANK’S FAILURE IN SOUTH 
CAROLINA. 





Hays v. City Bank of Greenwood, Supreme Court of South 
Carolina, October 5, 1904, 





A bank in South Carolina failed. The 
circuit court ordered the receiver to 
pay interest on the general deposits at 
7 per cent. per annum from date of 
suspension. The receiver appealed, 
contending it was error to allow inter- 
est without actual demand for payment 
and insisting further that even if in- 
terest was allowable, it should be only 
at the lower rate which it was the cus- 
tom of the bank to contract to pay on 
certificates issued for time deposits. 

Held: Where a bank suspends pay- 
ment, it is liable for interest at 7 per 
cent. to general depositors from the 
date of suspension without presentation 
of checks or refusal to pay deposits. 
The lower rate paid special depositors 
by contract cannot affect the right of a 
depositor who did not choose to make 
such a contract, to receive the rate 
prescribed by statute. 


BANKRUPTCY OF BANKING 
PARTNERSHIP. 


Decision of questions of set-off. 





In re Shults, et at., U.S. District Court, W. D. New York, 
September 12, 1904. 





1. A banking partnership became 
bankrupt. A depositor had a credit 
balance with the bankers, He was in- 
debted to them upon anote. He is held 
entitled to set off his deposit balance 
against his indebtedness on the note. 

2. A banking partnership suspended 
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payment. Before it was adjudged a 
bankrupt certain depositors, with full 
knowledge of the facts, assigned their 
deposits to a firm of which one of the 
depositors was a member, which firm 
was indebted to the bank. The purpose 
of the assignment was to enable the 
claim for the deposits to be set-off 
against the indebtedness. Held: The 
assignments were an attempt to obtain 
an unlawful preference and having been 
made within four months prior to the 
bankruptcy, were ineffectual to give 
any right of set-off to the assignee. 

3. A banking partnership failed. One 
of its depositor was member of a firm 
which was indebted tothe bank. Held: 
The amount due to one of the partners, 
representing his balance on deposit, 
cannot be set-off against the indebted- 
ness of his firm to the bankrupt. 


ACCEPTED DRAFT AS EQUIT- 
ABLE ASSIGNMENT. 





In re Oliver, U. 8S. District Court, N.D. Texas, July 18, 1904. 





In May, 1903, one O drew two drafts 
upon his agent having charge of the 
collection of rents from his lands, each 
containing the words, ‘‘value received 
and charge to account of rents for 1903.” 
The drafts were made payable to a 
bank, on November 1, 1903, and after 
they were accepted by the drawee, in 
May, were discounted by the bank for 
O. In September, before the maturity 
of the drafts, O was adjudged bankrupt. 
The rents came into the hands of the 
trustee. 

Held: The drafts operated as an 
equitable assignment of the rents, pro 
tanto, and constituted a lien on the 
funds in the hands of the trustee. An 
order of the referee refusing the ap- 
plication of the bank to have the bank’s 
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claim on the drafts paid in full from 
the fund received from rents, and al- 
lowing it simply as an unsecured claim 
against the bankrupt’s estate, was erro- 
neous and is set aside. 


BANK ACCOUNT OF PARTNER 
SHIP. 





A case wherein a bank sued the members of a part- 
nership for overdrafts, and the following dis- 
puted questions of fact—existence of partner- 
ship; whether funds were properly transferred 
by one partner from the firm to his individual 
account ; whether transferring partner acted 
within scope of his authority ; whether co 
partner had knowledge of, or ratified such acts 
—were all decided affirmatively, and in favor 
of the bank. 





Cassidy et al, v. Saline County Bank, Supreme Court of 
Oklahoma, September 3, 1904. 





The bank sued Cassidy & McFadden, 
a railroad contracting firm in Arkansas, 
for $2,006.77 for overdrafts. McFad- 
den denied the existence of the partner- 
ship and his liability for the overdrafts, 
but the court gave the bank judgment 
for $1,666.90, from which McFadden 
appealed. 

Held: (affirming the judgment). The 
existence of the partnership was a ques- 
tion of fact. This was found in favor 
of the bank, and the evidence justifies 
the finding. 

The next question for determination 
was whether or not the action of Cas- 
sidy in transferring certain moneys 
from the account of Cassidy and McFad- 
den to the account of Cassidy was with- 
in the scope of the partnership. Whether 
a partner acts within the scope of 
the partnership is likewise a ‘question 
of fact. The evidence warranted the 
finding that McFadden not only had 
knowledge of the fact that the deposit 
had been transferred from the account 
of Cassidy and McFadden to the ac- 
count of Cassidy, but that he ratified 
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such act after have such knowledge. 
The subsequent ratification of the act 
of one partner, even in excess of the 
partner’s authority, is equivalent to 
antecedent authority. 

Judgment affirmed. 


NOTE WITH STIPULATION FOR 
ATTORNEY'S FEES. 





A note containing a stipulation for attorney’s fees 
is non-negotiable and subject to defenses in 
the hands of an innocent purchaser. 





Cotton y. John Deere Plow Co., Supreme Court of Okla- 
homa, September 3, 1904. 





In an action by the transferee from 
the payee before maturity, for value, 
of a promissory note, containing a stipu- 
lation for attorney’s fees, a judgment 
against the makers is reversed, and the 
note held subject in the transferee’s 
hands to the defense that the note was 
without consideration and procured by 
fraud and false representations of the 
payee. The decision of the court, as 
stated in its official syllabus is as follows: 

1. A promissory note which contains 
the following stipulation in relation to 
attorney’s fees, to wit: ‘‘It is stipulated 
by the parties to this note, that in event 
the same is collected by an attorney, or 
by any proceedings at law, an attor- 
ney’s fee consisting of $10 and ten per 
cent. of the amount so collected shall 
be paid by the makers hereof to the 
holder of the same,” destroys the nego- 
tiable character of the instrument and 
thereby makes it non-negotiable. 

2. A non-negotiable instrument, al- 
though transferred to an innocent pur- 
chaser before maturity, and for a valu. 
able consideration, is subject to all the 
legal defenses which might be inter- 
posed against the note in the hands of 


.the original payee. 


LEGAL DECISIONS. 
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TITLE TO COLLECTION PRO- 
CEEDS. 





Drafts deposited with a bank by A to be collected 
and paid to B, held an assignment of the pro- 
ceeds to B, who is entitled thereto from the 
bank ; a contention of A that B was guilty of 
false representations not being sustained. 





Zieke v. Woodley, Supreme Court of Washington, October 
21,1 





The Traders National Bank, having 
in its possession $900 belonging to either 
one of two parties, ownership of which 
was claimed by each, brought an action 
of interpleader against both, and paying 
the money into court, was dismissed 
from action and absolved from liability. 

Woodley & Co,, one of the parties, 
claimed the money by reason of the fol- 
lowing facts: They were real estate 
agents and made a contract with the 
other parties to locate each upon atim- 
ber claim of 160 acres upon unsurveyed 
land, and for their services were to re- 
ceive $200 from each of such parties. 
They performed the services and in 
payment, said parties delivered to the 
Traders National Bank certain bank 
drafts and a certain savings bank book, 
directing the bank to collect the same 
and place $1,000 to the credit of Wood- 
ley & Co. The bank thereupon loaned 
$100 to Woodley & Co. and when it col- 
lected the $1,000, deducted $100, leav- 
ing $900, ownership of which Woodley 
& Co. claimed. 

The adverse parties alleged ignorance 
and illiteracy and false and fraudulent 
representations on the part of Woodley, 
by which they were deceived as to the 
location, character and environment of 
the timber claims. They demanded 


judgment for the $900, as well as for 
$100 against Woodley & Co. 

A judgment that Woodley & Co. were 
owners of the $900 is affirmed on ap- 
peal, it being 

Held: It is contended the drafts were 
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left with the bank merely for collection 
and there was no assignment of the 
fund to Woodley & Co. Both parties 
were at the bank and the instructions 
of both to the bank were to credit 
Woodley & Co. with $1,000 when the 
money was collected. Title to the 
money then passed to Woodley & Co. 
If payment of the drafts had been stop- 
ped, before collection, of course the as- 
signment would not have prevented the 
arrest of payment to thecollecting bank. 
But the drafts were paid and the money, 
title to which had already passed, came 
into possession of the collecting bank. 
That bank was not merely collecting 
agent for the payees of the drafts but 
was, by mutual agreement, constituted 
the holder of the funds which the parties 
had agreed belonged to Woodley & Co, 

Further held: refusal to admit evi- 
dence in relation to the timber contract 
was proper. Woodley’s claim was not 
based upon that contract, but upon the 
assignment of the fund at the bank. 
The trial court was also right in con- 
fining the testimony concerning false 
representations to the period after the 
parties returned from viewing the Jand. 
Representations before the parties view- 
ed the land were not pertinent because, 
after viewing the land, they no longer 
had a right to rely on such representa- 
tions. 

Further held, there was no error in 
giving Woodley & Co. judgment on the 
evidence. The parties were taken to 
view the land and located thereon. 
Afterwards they directed payment and 
application of their funds as before stat- 
ed. In making such direction, they 
must be held to have acted with all the 
facts before them and are bound by the 
assignment of their funds thus deliber- 
ately made. 
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AUTHORITY OF AGENT TO SIGN 
NOTE. 





Fordville Banking Co. v. Thompson, et al, Court of A 
of Kentucky, September 27, 1904. 





One Thompson carried on a coal min- 
ing business as the Thompson (va! 
Company. One Roberts, who acted as 
general manager, executed a note of 
the Thompson Coal Company on whi 
he borrowed money of the bank, using 
the proceeds in the business. 

In an action by the bank on the note, it 
was denied that Roberts was authorized 
to execute the obligation. 

The court, deciding in favor of the 
bank, said: 

‘‘The only testimony introduced to 
support this defense (of want of author- 
ity) is that of the witness M. S. Thomp- 
son, for whom the money was borrowed. 
While he denies the right of Roberts to 
borrow money and sign the firm name 
to the obligation therefor, he admits 
that the company got the money there 
on, and appropriated it toits needs. He 
further testifies that he was absent from 
the company’s place of business most 
of the time, and gave up the manage- 
ment of the business to Roberts, who 
had express authority to perform all 
acts necessary for the conduct of the 
business. On this point Roberts testi- 
fies that he was the superintendent and 
general manager of the coal company, 
and transacted all its business at the 
mines from the time they started to 
do business, and that this included the 
supervision of its financial affairs. 
While, on the other hand, I. C. Adair, 
cashier of the banking company, who 
made the loan, testifies that Roberts 
represented to him that he was amem- 
ber of the firm, and by virtue of his 
position as general superintendent and 
manager had authority tosign its name; 
that Thompson had also previously ad- 
vised him in writing that Roberts would 
attend to all the financial business of 
the company; and that he subsequently 
acknowledged his indebtedness for the 
obligation sued on, and repeatedly 
promised to payit. It seems to us that 
the testimony wholly fails to support 
the defense.” 


Ae ae! 
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LEGISLATION IN 


OHIO BANK REPORTS TO AUDI- 
TOR OF STATE. 


An act to amend sections 3817 and 3818 of the 
Revised Statutes of Ohio, relative to state 
banks making report to the auditor of state. 
Passed April 19, 1904; Approved April 23, 
1904. 

Be it enacted, etc. 

Section 1. That section 3817 and 3818 
of the Revised Statutes:of Ohio be and 
the same are hereby amended so as to 
read as follows: 

Every banking institu- 

tion, or corporation engaged in the busi- 

ness of banking in thisstate, shall make 
not less than two reports each year to the 
auditor of state as provided in the next 
section showing the condition thereof 
at the close of business on any past day 
specified by said auditor of state; but 
institutions known as building and loan 


Sec. 3817. 


associations, organized and conducted 
under the statutes for such institutions 
and not doing a banking business shall 
not be required to make such reports. 

Sec. 3818. The auditor of state shall 
issue a requisition upon each of such in- 
stitutions, for the reports required to 
be made by the preceding section, upon 
receipt of which it shall immediately 
forward to the auditor a balanced report 
of its condition verified by the oath or 
affirmation of one or more of its officers, 
and shall also publish such report in 
full at its own expense, in a newspaper 
published at the place where the insti- 
tution is located, or if there is no news- 
paper published at that place, then in 
the one nearest thereto; if any such in- 
stitution neglects to comply with these 
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provisions it shall be subject to a pen- 
alty of thirty dollars for each day’s de- 
lay, after the expiration of five days 
from the time any such report is re- 
quired to be made, which penalty may 
b> collected by a suit to be brought by 
the auditor of state, or by any creditor 
of the association, before any court of 
competent jurisdiction in the district 
wherein such institution is located ; and 
all sums of money collected for penal- 
ties in this section shall be paid into the 
treasury of the state. 

Section 2. That said original section 
3817 and 3818 be and the sameare here- 
by repealed. 

Section 3. This act shall take effect 
and bein force from and after its pass- 
age. 

NoOTE:—Section 3817 before amendment pro- 
vided: “Every banking institution, or corpora- 
tion engaged in the business of banking, organ- 
ized under the laws of this state, shall make a 
report to the auditor of state, as provided in the 
next section, showing the condition thereof be- 
fore the commencement of business on the first 
Monday of the months of April and October of 
each year; but institutions known as_ building 
or loan associations” etc.—continuing with the 
sane language exempting these institutions as 
shown above. 

Section 3818, before amendment, provided: 
“The auditor of state shall issue his requisition 
upon each of such institutions for the reports re- 
quired to be made by the preceding section, a 
convenient number of days prior to the first 
day of April and October of each year, upon 
receipt of which it shali immediately forward” 
etc.—balance of old section same as new. 

Sections 3817 and 3818 were originally sec- 
tions I and 2 of an act to provide for obtaining 
and publishing reports of banks, savings institu- 


tions and trust companies organized under the 
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laws of this state, passed March 31, 1877. Sec- 
ion 3 of the act (now 3819 of the Revised Stat- 
utes) provided a form of report of condition for 
Savings associations, banks, trust companies, 
savings banks and other banking institutions 
having capital stock. Section 4 (3820) a form 
of report for all savings associations, savings 
banks and other banking institutions having no 
capital stuck, and section 5 of the act (3821 of 
the Revised Statutes) provided that the October 
reports should be compiled by the auditor of 
state and transmitted to the general assembly 


with his annual report. 


As the amendment now made substitutes for 
the April and October reports, “two reports each 
year” of condition on any past day specified by 
the auditor, it would seem that section 3821 
providing for compilation of the “October re- 
ports’ should be amended to conform, as under 
the new law, there may be no October reports, 
the auditor of state not being restricted to that 
month in his call. 

A question arising under this amendment, 
which will have to be passed upon by the courts, 
in all probability, is whether private banks in 


Ohio must make reports under the law. The 


BANK PROTECTION AGAINST 


“THE perfection of organization for the detec- 
tion and arrest of criminals operating against 
banks, and in the prevention of such crimes, 

is yearly becoming more effective in its details. 

Not only is the American Bankers’ Association 

ever on the alert for the detection and prosecu- 

tion of burglars and swindlers, but state associa- 
tions of bankers are carrying out the work in 
great detail. An instance of this is the move- 
ment recently started by the Protective Com- 
mittee of the Washington Bankers’ Association. 

The Committee was organized for the purpose 

of supplementing the work of the American 

Bankers’ Association by providing protection 

against the petty criminals whose arrest and 

prosecution do not lie in the province of the 

Protective Committee of the Nationai Associa- 

tion. The numerous instances of petty nature 

where crimes are either attempted or actually 
consummated against banks by the non-profes- 
sional criminals to which the American Bankers’ 
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Attorney-General of Ohio has given his opinio 
that the law applies to private banks. 


GEORGIA BANKING LAW REVIS. 
ION. 


No. 59, Laws of Georgia, 1904. 

Resolved by the House of Represen 
tatives, the Senate concurring, That a 
commission of two from the Senate. 
three from the House, and three mem- 
bers of the Bankers’ Association of this 
state, the last-named to be appointed 
by His Excellency, the Governor, be ap 
pointed for the purpose of considering 
the necessity for a revision and consoli- 
dation of the banking laws of this State, 
with instructions to report by bill or 
otherwise as soon as may be convenient 
and practicable. Be it further 

Resolved, That this commission shall 
serve without expense to the state 

Approved July 26, 1904. 


CRIMINALS IN WASHINGTON. 


Association cannot pay attention on account of 
their multiplicity and insignificant amount, their 
work being directed against organized bands of 
forgers, burglars and other like professional crimi- 
nals, leaves a gap which the state protective fea- 
ureis intended to fill. The members of the state 
association have received a shield bearing the 
inscription ‘‘Member of Washington State Bank- 
ers’ Association. This Association will prose- 
cute any forger or criminal operating on this 
bank.” 
spicuous place in the banking room asa warn- 
ing to would-be criminals that the power and 
influence of the Washington Bankers’ Associa- 
tion will be exerted against all bank swindlers. 
Whenever a crime is committed, all members 
of the association are promptly notified by the 
secretary the lookout. 
The association is now on the track of a safe- 
blower and forger whomitis expected to have 
in custody at an early date. 


These signs are displayed in a con- 


and warned to be on 
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SAVINGS BANK AND TRUST COMPANY SECTION. 


DEVOTED TO 


MATTERS OF ESPECIAL INTEREST 


TO SAVINGS BANKS AND 


TRUST COM- 


PANIES. 


| N this section is published the decision of the 
Appellate Division of the New York Su- 
preme Court, wherein an order of court di- 
ected the City Chamberlain to make payment 
o “ B as administratrix and B and S as admin- 
strators of the goods, chattels and credits of B, 
leceased, or P, their attorney; and the Cham- 
berlain drew his check on the trust company 
vherein the money was deposited, payable to 
the order of “ B as administratrix and B and §, 
administrators, or P, attorney.” The trust com- 
yany refused to pay the check because not drawn 
n accordance with the order and the court jus- 
tifies its refusal. The decision gives the reasons. 
CHE leading thought suggested by the decis- 
on in the City Trust Company case which we 
publish and comment on at length below, is 
that while an individual investor, loaning money 
upon security of a first mortgage, would, before 
taking the mortgage and making the loan, in- 
vestigate and learn positively that the mortgage 
was a first one, and the property free, yet a 
trust company, to which is mortgaged property 
as trustee, to secure an issue of “first mortgage” 
bonds to be placed on the market, will not be 
responsible, although it makes no investigation 
and places its certificate on the “first mortgage” 
bonds, identifying them with the mortgage, in 
ignorance of the fact that the mortgage is not 
a first mortgage and the bonds consequently 
worthless; and that it would seem to be neces- 
sary for each individual purchaser of bonds, 
described as first mortgage bonds, secured by 
mortgage to a trust company, and certified as 
issued under the mortgage, to himself investi- 
gate the value of the security before purchasing. 
The full decision will repay perusal. 


THE decision of the supreme court of Georgia 
protecting a bank, under its rules, in the pay- 


ment of a savings deposit upon presentation 


of the pass book, accompanied by a forged 
order, is published in full in this department. 
The decision is instructive in several particulars. 

It affords an illustration of the fact that the 
savings bank business is not confined to those 
institutions regularly incorporated as savings 
banks; in many sections of the country, com- 
mercial banks operate 


Savings departments 


as a distinctive branch of their business. In 
the case of the bank in question, the Citizens 
Bank of Savannah, it was authorized by its 
charter to conduct a savings department, the 
depositors in which, as stated by the court, 
numbered over 2,000, the great majority of whom 
were persons who did not do a general banking 
business. The decision also shows the marked 
difference between savings banks and ordinary 
banks and how the rules of the savings bank, 
enter into the contract between the bank and 
its depositors, and are binding on the depositors. 
In the case of ordinary banks, it is well-known, 
the binding force of pass-book rules, as modify- 
ing or limiting the bank's legal liability in speci- 
fied cases is not so well established; pass-book 
notices are not, of themselves, contracts but 
must be coupled with knowledge and assent of 
the depositor to be binding on him. Further- 
more, ordinary banks do not make provision for 
their protection in payment of forged checks. 
They are presumed to know the signatures of 
their depositors, and money paid on a forged 
check cannot be charged against him. With 
savings banks it is different. The greater num- 
ber of their depositors, and the impossibility of 
determining the authenticity of an order from 
the signature alone, requires a different system 
of regulation of the payment of deposits; and 
the pass-book, rather than the depositor’s signa- 
ture, is the main thing. 

The decision now published reiterates what 
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has been held many times before with reference 
to payment of forged checks on production of 
pass-book, namely, notwithstanding a rule of 
the bank that payment to a person presenting 
the pass-book shall be valid, this does not re- 
lieve the bank, in making the payment, from 
exercising reasonable care and diligence. 

In the present case, the bank is said to have 
exercised reasonable care. It seems a man 
closely resembling the depositor presented the 
pass-book and drew $50 on a forged order. 
The cashier paid the check on the strength of 
the pass-book and the similarity of appearance 
of the person presenting the check to that of 


He did 


not compare the signature to the check with 


the depositor as he recollected him. 
that on the bank’s books. The depositor con- 
tended it was the duty of the cashier to make a 
The court holds 
the 
duty of the bank to compare the signature, in 


comparison of the signature. 


that, under the circumstances, it was not 
order to comply with the requirement of duc 


care, and the bank will not be held liable for 
failure to make such comparison. 

The decision of the case is made in view of 
the general rules of law governing savings banks, 
and under the rules of the bank regulating the 
payment of savings deposits. The bank is held 


not liable under the circumstances, nor is the 


result of non-liability changed because of a 
further rule of the bank that if a depositor is 
not personally present, an order properly signed 


and witnessed must accompany the presentation 





of the book in case of withdrawal. 


TRUST COMPANY AS DEPOSITARY 
COURT MONEY. 


OF 


In pursuance of an order of court, a check was drawn upon 
a trust company, but was refused payment because not 
drawn in accordance with the order of court. In an 

action against the trust company on the check, the re 

fusal to pay is justified, and the complaint dismissed, 
without determining the merits of the question as to the 


plaintiffs’ right to the fund after proper demand. 


Holt et al. v. Colonial Trust Co., N. Y. Supreme 
Appellate Division, Second Department, October 11, 1904 


Court, 


Appeal from Municipal Court, Borough of 
Richmond, First District. 


Action by William T. Holt and others against 


the’ Colonial Trust Company. Judgment for 


defendant, and plaintiffs appeal. Modified. 
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WILLARD BARTLETT, J. This action 
brought upon the following check drawn b 
Chamberlain of the City of New York : 


NEw York, Dec. 18, 1903 
No. 172 
Northfield Building v. Barber. 


No 1. 
Colonial Trust Company : 

In pursuance of an order in the a 
entitled cause, made by Supreme Court 
bearing date the sth day of Dei 9 7900 
pay to the order of Ophelia B. Bar 
as administratrix, and Edgar L. B 
min and Theodore H. Spratt, adi 
trators, or Thes. G. 


Seventy-five 


P? tole ai, atl 
and 


&. &. £ 


.. 74-100 D 
Gould, 


Chamberla 


$75.14. 





Payment of this instrument was refus 


the defendant corporation upon th 


that it was not drawn in accordance 


terms of the order of the Supreme 


Court 


red to in the instrument. An examinat I I 


that order shows such to have been 

Che order directed the city chamberlai 
payment to “ Ophelia B. Barber, as administra- 
trix, and Edgar L. Benjamin and Theodore H 
Spratt, as administrators of the goods, chattels 


M. 


Thomas G. Prioleau, their attorney.” 


and credits of Olin Barber, deceased, « 


omits to characterize 


trators of Olin M 


the first payees as adminis 


Barber, or any other parti 





lar person. It also omits to describe the second 
or alternate payee as their attorney I think 
that these omissions justified the Colonial Trust 
Company in refusing to pay Before making 
payment, its officers were entitled to require 
that the check should be drawn in accordance 
with the order of the Supreme Court; indeed, it / 
was their duty not to pay in the absence of con- 
formity with such order. Although it is unlikely 


that any harm would have been done by honor- 
ing this check in this particular inst 
ises that the 


might very well happen in some c 


same person would be an administrator of dul- 





ferent estates, and confusion would arise unless 
in checks of this character, based upon an ordet 


describing the payee as the administrator of a 


particular estate, that estate were indicated in 
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the check itself. It seems to me that the de- 
fendant is deserving of praise, rather than cen- 
sure, for insisting upon a strict compliance with 
the terms of the order before making payment 
yut of a fund which it held as a depositary éf 
court money. 

These views make it unnecessary to decide 
whether the Municipal Court was correct in 
holding that the check was a nonnegotiable in- 
strument, and therefore that the plaintiffs had 
failed to make out a case because they had not 
The nonconformity 
of the check with the terms of the order was 


proved any consideration. 


enough to entitle the defendant to prevail. 

It was error, however, to render judgment for 
The defendant 
introduced ng evidence, and the case was one 
in which the plaintifts had simply failed to make 
out a cause of action. 


the defendant on the merits. 


The judgment should 
therefore be modified so as to direct the dismis- 
sal of the complaint, but not on the merits; and, 
as thus modified, affirmed, without costs of this 


appeal to either party. All concur. 


CERTIFICATION OF MORTGAGE 
BONDS BY TRUST COMPANY. 


\ case in which a trust company is held not liable, by reason 
of its certificate, for alleged misrepresentations or mis 
descriptions in bonds, secured by mortgage to it as 
trustee, calculated to deceive purchasers, in the absence 
of knowledge of such misrepresentations. 


An interesting decision has recently been 
handed down by the appellate division, second 
department, of the New York supreme court,* 
which bears upon the extent of liability which 
a trust company incurs, when it acts as trustee 
of a mortgage, securing bonds, and places its 
certificate on the bonds as being those mention- 
ed inthe mortgage, where the bonds contain 
misrepresentations or misdescriptions calculated 
to deceive purchasers. 

The lesson taught by the decision to the pur- 
chaser of bonds, secured by mortgage to a 
trust company, certified by the latter as being 
covered by the mortgage, is that he must not 
place blind reliance in the certificate as making 
the trust company responsible for what the 
bonds purport to be—that he must regard the 
certificate as one of identification rather than as 


* Tschetinian vy. City Trust Co., October 14, 1904, 
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of guaranty of the truthfulness of statements 
made in the bonds—and that he must adopt the 
same maxim as he would in purchasing a horse, 
namely, “let the purchaser beware,” and, taking 
nothing for granted, inquire into the security 
and make investigations on his own account. 
For, according to this decision, a trust company 
which places its certificate upon bonds, secured 
by mortgage to it, identifying the bonds with 
the mortgage, which bonds contain the state- 
ment that they are “first mortgage bonds,” 
when they are not, will not be liable to a pur- 
chaser of the bonds which prove worthless, be- 
cause the bonds are not first mortgage bonds 
and there is a prior mortgage on the property; 
that is, in the absence of knowledge by the trust 
company of the falsity of the statement. 

Before an investor loans money upon first 
mortgage upon a piece of property, he takes 
good care to investigate as to prior incum- 
brances, before making his loan. But it would 
seem, according to this decision, that when a 
supposed first mortgage is executed to a trust 
company to secure an issue of bonds to the in- 
vesting public, there is no duty of inquiry im- 
posed upon the part of the mortgagee corpora- 
tion before accepting the mortgage, to verify 
the fact, by examination of the records, but this 
duty is thrown upon each individual purchaser 
of the bonds, who must not rely on the mort- 
gagee-company’s certificate upon a “first mort- 
gage bond” that this bond is secured by mort- 
gage executed so and so, as guaranteeing that 
the bond is first mortgage, but must make the 
investigation on hisown account, or suffer the 
consequences in the case of a fraudulent mort- 
gage. 

The decision in the present case is one sus- 
taining a demurrer of the trust company; that is 
to say, the facts alleged have not, as yet, been 
proved, but the theory of such a decision is that, 
admitting all the facts alleged to be true, still 
such facts are insufficient to create a liability on 
the part of the trust company. 

The statement of the facts below, therefore, 
must be understood to be of facts alleged, but 
not as yet proved. 

On November 1, 1900, James Tschetinian 
purchased from the United States Carbonate 
Company, a New Jersey corporation, 20 bonds 
which purported to be what is represented by 
the following indorsement thereon: 


! 
| 


— 


— 








Hirsi Mortgage 


$500 FIVE PER CENT. GOLD BOND. 


Inthe body of the bond is contained a state- 
ment that the bonds 
‘*are equally secured by a mortgage or 
deed of trust dated May first, one thous- 
and nine hundred, executed by said com- 
pany to City Trust Company of New 
York, as trustee, conveving the prop- 
erty and franchises of United States 
Carbonate Company mentioned in said 
mortgage or deed of trust, to which ref- 
erence ts hereby made for a description 
of the property and franchises mort 
gaged, and the nature and extent of the 
security, and the rights of the holders 
of the said bonds under the same, and 
the terms and conditions upon which said 
bonds are issued and secured.” 
Also indorsed on the bonds was the following 
certificate of the City Trust Company : 

‘* This bond ts one of the series of 
bonds mentioned and described in the 
mortgage within referred to.” 

Evidently, Tschetinian, when he purchased 
these so-called five per cent. first mortgage 
bonds thought he had made a good investment. 
Apparently, he did not look beyond the bond, 
into the mortgage, or elsewhere, for facts which 
might militate against the value of the bond se- 
curity, but viewing the signature of a respon- 
sible trust company to a certificate upon the 
bonds, doubtless assumed that the company 
had made all necessary investigations and that 
it would not consent to act as trustee of a mort- 
gage, and certify bond issue thereunder, un- 
less it was satisfied that the property was ample 
security for the bond issue and that the des- 
cription of the bonds as first mortgage, five per 
cent., was a correct characterization. 

But Tschetinian soon learned that “all is not 
gold that glitters.” Listen to his complaint to 


the supreme court: He has sustained a total 
loss of the money invested in the bonds because 
at the time of the execution of the mortgage 
there existed a prior mortgage on the property 
covered by it and the mortgagor at that time 
owned valuable franchises and other property 
not included in the mortgage, although 


the 
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bonds purported to be secured by a mortga; 
to the trust company as trustee, on all 
property and franchises of the mortgagor. 

The transaction having resulted in a 
less to him of his money, he brought an actior 
against the City Trust Company forthe amou 
of the purchase price on the theory that the c 
tificate signed by it was a representation < 
guaranty that the bonds were in fact secured by 
a mortgage which was a first lien upon the mort 
gaged property and that such mortgage include: 
all the property and franchises of the mortg 
ging company. The mortgage was annexed t 
It provided, in brief, that it was 
for the issue of a series of first mortgage bonds 
to be certified by the trustee and returned to the 
mortgagor's officers, whose receipt for the bonds 
should ‘be full acquittance and authority to the 
trustee for such certification and delivery.” 
ther, that the trustee should not incur any lia- 
bility for permitting the mortgagor to retair 
possession of the property mortgaged, nor should 
it be responsible for any breach of covenants by 
the mortgagor, “nor for any cause, matter, or 
thing except the trustee’s own gross negligence 


the complaint. 


Fur- 


or willful default in the trust expressed,” etc. 
To the complaint of Tschetinian, the trust 

company interposed a demurrer. 

term of the supremecourt in Richmond County, 

before which the demurrer was argued, over- 

ruled it; that is, it held, in effect, that if what 

the complaint alleged was proved, the trust 

company would be liable. From this judgment, 

the trust company appealed, and the appellate 

division, has, as said above, reversed the judg- 

ment and sustained the demurrer 
The grounds of the decision are, in brief, these 
The certificate on its face does not purport to 

create such a guaranty or make such a repre- 

sentation, as claimed. Its language is confined 

to the assertion that the purchased bonds con- 

stituted a part of the issue mentioned and des- 

cribed in the mortgage, which statement is 

strictly true. 
Further, there was nothing in the trust com- 

pany’s connection with the transaction at all 

calculated to deceive. Prospective purchasers 

of the bonds were fairly referred to the mort- 

gage by the documents themselves for a dis- 

closure of the nature and extent of the security, 

and the mortgage contained an explicit state- 

ment of the measure and the limit of the liabil- 


The special 
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ty assumed by thetrustcompany. Tschetinian, 
iid the court, at the time of his purchase had 
ithin his possession or control the means of 
<nowing that the trust company did not assume 
) guaranty the acts of the mortyagor, the free- 
om of the property from prior lien, the suff- 
ency of the title, or the adequacy of the secu- 
ty which the mortgaged property afforded. 
rhe description of the bonds as first mort- 
vage bonds by the words indorsed on them did 
not, said the court, purport to be, nor was it al- 
‘ged to be, the act of the trust company and, 
continued the court, “no case is cited, in this 
state at least, which holds that the guarded and 
limited terms of the defendant’s certificate may 
ve lawfully held to embrace a representation or 
guaranty of the truthfulness of the description 
of the obligation, as made by the obligor.” 
Had the trust company been charged with 
knowledge of any material misstatement or mis- 
description calculated to deceive purchasers, 
said the court, a different question might have 
been presented, and the fact that the act com- 
plained of was that of another might not avail 
as a defense. ‘‘ But,” continued the court, “in 
view of the length of time during which it has 
been the custom of trustees of bond issues to 
act in that capacity for a comparatively trifling 
consideration, limiting their liability to their own 
acts of negligence and misconduct, without, so 
far as appears, a single adjudication extending 
the liability to even the implied guaranty of 
the securities whose mere identity they have 
authenticated, it would be unfair, in the circum- 
stances detailed in the complaint, to impose so 
serious a burden upon the office assumed by the 
defendant in the financial transaction in question. 
As in practice it would be almost impossible to 
prevent the bonds from containing some de- 
scriptive reference to the nature of the security 
purporting to be created, the rule suggested 
would, in effect, make the liability of a trustee 
who assumed only the discharge of duties of 
fiduciary administration, coextensive with that 
of the principal debtor who creates the obliga- 
tion and receives the entire pecuniary considera- 
tion. 


PAYMENT OF SAVINGS DEPOSIT. 





Payment on presentation of pass-book with forged order— 
Bank held to have used due care and protected in pay- 
ment by its rules which were binding on depositor 


Comparison of signature with that on file not a neces- 
sary part of bank's duty. 


Langdale vy. Citizens’ Bank of Savannah, Supreme Court of 
Georgia, October 17, 1904. 





1. A depositor in a savings bank is bound by 
the reasonable rules of the bank, to which he 
assents by an agreement in writing. 

2. A rule providing that ‘every effort will be 
tnade to protect depositors against fraud, but 
payment made to a person presenting pass-book 
shall be good and valid on account of the owner, 
unless the passbook has been lost and notice in 
writing given to [the] bank before such payment 
is made,” is reasonable and binding upon de- 
positors. 

3. Under the terms of such a rule. where a 
passbook is presented by a person other than 
the depositor to whom it belongs, together with 
a forged check bearing a signature similar to 
that of the depositor, and there is nothing to 
arouse the suspicion of the teller or put him upon 
inquiry as a reasonably prudent man as to the 
genuineness of the check aad the bank in good 
faith pays the check, believing the person pre- 
senting it to be the depositor, it is not liable i 
a Suit by the depositor to recover the money so 
paid. 

The principle announced in the preceding 
headnote is not affected by another rule of the 
bank prescribing that depositors must always pre- 
sent their passbooks when depositing or with- 
drawing money, and that, “if not present per- 
sonally, an order properly signed and witnessed 
must accompany the presentation of the book in 
case of withdrawal.” 


(Syllabus by the Court.) 

Error from City Court of Savannah; T. M. 
Norwood, Judge. 

Action by William Langdale against the Citi- 
zens’ Bank of Savannah. Judgment for defend- 
ant, and plaintiff brings error. Affirmed. 

CANDLER, J. There is practically no dispute 
The de- 
fendant in the court below was a banking cor- 


as to the material facts of this case. 


poration, conducting under authority of its 
charter a savings department, depositors in 
which were paid interest on their deposits. The 
savings department was governed by certain 
rules and regulations, and depositors were re- 
quired, upon opening their accounts, to sign an 
agreement to abide by these rules, of which the 
following are material to the present discussion: 


“A depositor must always present his or 
her passbook when depositing or withdrawing. 
If not present personally, an order properly 
signed and witnessed must accompany the 
presentation of the book in case of withdrawal.” 

“Every effort will be made to protect deposi- 
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tors against fraud, but payment made to a per- 
son presenting passbook shall be good and 
valid on account of the owner, unless the pass- 
book has been lost and notice in writing given 
to this bank before such payment is made.”’ 
The plaintiff was a depositor in the savings 
department, and as such had assented to the 
rules mentioned. The cashier of the bank cau- 
tioned him to take good care of his passbook, 
and not let it “lie around loose,” pointing out 
to him the rules on the subject. A check for 
$50 was drawn against the plaintiff's account, 
and was cashed. He claims that the check was 
a forgery, and brings this suit to recover from 
the bank the amount for which it was drawn. 
From the plaiatiff’s testimony it appears that 
his passbook was kept locked in a trunk, and 
never, so far as he knew, left his possession. 
Presumably, however, it was stolen, and after- 
wards returned, for the evidence of the bank 
cashier is undisputed that the person who drew 
the money on the check presented the passbook, 
and the first knowledge that the plaintiff seems 
to have had that the $50 had been withdrawn 
from the bank was when, on a subsequent oc- 
casion, he took the book to the bank for the 
purpose of withdrawing money, and noticed the 
entry of the alleged forged check. The admit- 
tedly genuine signature of the plaintiff, as well 
as the signature to the check alleged to have 
been forged, both appear in the record; and, 
while no member of this court claims to be a 
handwriting expert, it is obvious that the signa- 
tures bear a general similarity to each other. 
When the check for $50 was presented for pay- 
ment, the cashier did not compare the signature 
with the genuine signature of the plaintiff on 
the books of the bank, but paid the check on 
the strength of the possession of the passbook 
and the similarity of the appearance of the per- 
son presenting the check to that of the plaintiff 
as he recollected him. The depositors in the 
savings department of the defendant numbered 
more than 2,000, the great majority of whom 
were persons who did not do a general banking 
business, who were not frequently seen at the 
bank, and who were, therefore, not familiar to 
the bank officials and employes. The plaintiff 
was a motorman in the employment of a street 
railroad company, and the person drawing the 
check was apparently also a street railroad em- 
ploye. The testimony for the defendant was 
positive to the effect that there was nothing to 
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put the cashier, who paid the mcney, on noti 
that the check was not genuine, or to arouse | 
suspicion that the person presenting it was n 
the plaintiff. As tothis the evidence for the pla 

tiff was, in the nature of things, silent. 
state of facts the case went to the jury, 0 
found for the defendant. The plaintiff made 
motion for a new trial, which 
and he excepted. 


On th 


was overruled 


The motion for a new trial contains numer- 
ous grounds, but in its last analysis the cas 
turns upon the single question whether, unde 
the circumstances already narrated, and 
view of the rules of the defendant bank, it was 
the duty of the cashier to make a comparison 
of the signature to the alleged forged checl 
with the genuine signature of the piaintiff or 
the books of the bank, or if, there being nothing 
to reasonably excite his suspicion as to the 
honesty of the transaction, he was authorized to 
pay the money by reason of the presentation of 
the passbouk and an apparently genuine check 
So far as we are aware, no case has ever been 
decided by this court which is in point on this 
subject, and we are therefore compelled to rely 
upon standard text-books and cases adjudicated 
by other courts for authority for ruling now made. 
There are many points of marked difference 
between savings banks and ordinary banks 
which receive deposits subject to check and 
the 
relationship between the savings bank andits de- 


pay no interest thereon. In the nature of 
positors, the rules governing that relationship 
enter into the contract of deposit, and especially is 
this so when the depositor agrees in writing 
that he shall be bound by these rules. It is 
a common rule of such banks that the depositor 
shall produce his bank-book in order to draw 
his deposit, or any part of it, and that produc- 
tion of the book shall be authority to the bank 
to pay the person producing it. “This is re- 
garded as a reasonable and binding regulation, 
and if the bank pay to one having the book, 
there being no circumstances to excite suspicion 
and base an imputation of negligence on the 
part of the bank,the payment is good.” 2 Morse, 
Banks & Banking, § 620; Schoenwald v. Metro- 
politan Sav. Bank; 57 N. Y. 4:8; Levy v. Frank- 
lin Sav. Bank, 117 Mass. 448; Goldrick v. Bris- 
tol County Sav. Bank, 123 Mass. 320; Burrill v. 
Dollar Savings Bank, 92 Pa. 134; Donlan v. 


Providence Inst., 127 Mass. 183; Cosgrove v. 





SAVINGS 


Provident Inst. (N. J. Err. & App.) 46 Atl. 617. 
inthe case of Sullivan v. Lewiston Institution 
f Savings, 56 Me. 507, which is very closely 
point, it was held: “Officers of savings insti- 
itions are required to exercise reasonable care 
ind diligence only in making payments on ac- 
ount of deposits. And if, using such care and 
diligence, but lacking present means of identi- 
fying the claimant of the deposit, they make a 
yayMent upon presentation of the book by one 
ipparently in the lawful possession of it as 
owner, the institution has a right to rely upon 
the contract of the depositor safely to keep the 
evidence of his claim, or to make known its 
ss before it is presented for payment, and the 
lepositor is bound by the payment.” 
The reason for such a rule is at once appar- 
ent when the nature of savings institutions is 
onsidered. Deposits are not subject to check, 
and most savings bank depositors are seen but 
occasionally at the bank, rendering identifica- 
tion of the depositor more difficult than is 
the case with ordinary banks. By agreement 
yetween the bank and its depositors, possession 
of the passbook is made prima facie evidence 
of the right to draw upon the fund which it 
represents. 


The check itself is unlike checks 


drawn upon ordinary banks, not being nego- 


tiable, and being in reality nothing but a receipt 


for the money drawn. Of course, a savings bank 
would be liable if its officers or employes should 
negligently or recklessly pay out money to one 
not entitled to receive it; and this seems to be 
the basis of the cases relied upon as authority 
by counsel tor the plaintiff in error. Butin this 
case there seems to have been no negligence 
chargeable to the bank. The money was paid 
n good faith to one in possession of the plain- 
tiffs pass-book, and apparently clothed with 
the right to that possession. Under the rules 
of the bank, assented to by the plaintiff, pos- 
session of the passbook was prima facie evi- 
dence of the right to draw the money which it 
represented; and there seems to have been ab- 
solutely nothing to put the teller on inquiry as 
Under these 
circumstances we cannot hold that 


to the genuineness of the check. 
it was his 
duty to go further, and compare the signature 
with that of the plaintiff on file in the bank, and 
that, failing in this, the bank is liable for the 
money so paid out. 

Much stress is laid in the brief of counsel for 
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the plaintiff in error upon the rule that, unless 
the depositor is personally present with his pass- 
book when drawing money, “an order properly 
signed and witnessed must accompany the pre- 
sentation of the book in case of withdrawal,” 
and it is urged that because the plaintiff did not 
appear in person, and the person who did pres- 
ent the pass-book had no order as required 
by the rule, the bank is liable for the payment 
of the money. Thoughtful consideration must 
show that this argument is entirely specious. 
Plainly, this rule has no application to a case 
like this, where the check drawn was in fraud 
of both the plaintiff and the bank. Its purport 
is merely to show that a savings bank account is 
not negotiable by delivery of the passbook, and 
to prescribe that when a depositor wishes to 
assign his funds on deposit he must do it in a 
certain manner. It is also urged that the rule 
reciting that “every effort will be made to pro- 
tect depositors against fraud” required that the 
cashier or teller to whom the check was pre- 
sented should at least compare the signature to 
the check with that of the plaintiff on file with 
the bank; and that the ensuing clause, “but 
payment made to a person presenting pass- 
book shail be good and valid on account of the 
owner,” etc., when taken in connection with the 
first part of the rule, conveys the meaning that 
the bank will only be excused from liability 
when it pays the money after having exerted 
“every effort’ and used extreme caution to pre- 
vent fraud. We cannot agree with this con- 
struction of the rule. Giving it what seems to 
intendment, the rule means 
this: “We will do what we can to keep you from 
being defrauded, but, as the passbook is prima 


us a reasonable 


facie evidence of the right to draw money, you 
must look well after your pass-book, and see 
that it does not fall into the hands of a thief or 
forger. Our means of identification are imper- 
fect, andif your pass-book is presented by some 
one other than yourself, with apparent right to 
draw your money, we will, unless our suspicions 
are aroused, honor his check without further 
question. We will deal honestly and, fairly 
with you, but you must take every precaution to 
protect yourself by the preservation of your pass- 
book.” Such a rule is reasonable, and, as the 
plaintiff in the present case assented to it in 
writing. he is bound by its terms. 

The foregoing disposes of the case on its sub- 
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stantial merits, and it follows that, regardless of 
inaccuracies in the charge of the court as dis- 
closed by the motion for a new trial, the verdict 
was demanded, and the judgment overruling 
the motion will not be disturbed. 


Judgment affirmed. All the Justices concur. 


SECRETARY SHAW ON TRUST COM- 
PANIES. 


Recommends a law for federal incorporation. 


The Secretary of the Treasury, in his annual 
report, dwells upon the growth of Trust Compa- 
nies in recent years. and asserts that, unless con- 
servatively managed, they may become a source 
of danger to our financial system. He suggests 
a law giving trust companies of large capitaliza- 
tion in the large cities the privilege of incorpora- 
ting under National law, with corresponding 
supervision, which privilege, availed of by the 
more conservative, would compel others to culti- 
vate conservatism. 
says on the subject: 

“Within the last few years trust companies 
have made a relatively much larger growth in 
allthe large cities than national banks. There 
were twenty-seven trust companies and forty- 
nine national banks in New York city ten years 
ago. The same city now has forty-seven trust 
companies and only forty-one national banks. 
Ten years ago the aggregate capitalization of 
the New York city trust companies was $26,400,- 
ooo and of national banks $50,700,000. Now 
the trust companies are capitalized at $54,900,- 
ooo and the national banks at $110,300,000, 
showing about the same relative increase But 
the difference in the growth of deposits is marked. 
Trust companies in New York city held less 
than $260,000,0co ten years ago, and they now 
hold more than $875,000,000, while deposits in 
national banks have increased from more than 
$550,000,000 to a fraction less than $1,100,000, 
ooo. Thus, trust company deposits show an 
aggregate growth of $65,000,000 more than na- 
tional bank deposits, and a growth of 240 per 
cent. aS against 100 per cent. in national banks. 

“In Chicago the number of trust companies 
has increased in ten years from 8 to 12, while 
the number of national banks has decreased 
from 21 to 12. The capitalization of trust com- 
panies in Chicago in the same period has in- 
creased from $4,000,000 to $20,000,000, or 400 


The following is what he 
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per cent., as against an increase of 25 per c 
in the capitalization of national banks. 
posits in these trust companies have increas 
from $15,000,000 to $230,000,000 in ten y 
and in national banks from $1 30,000,00 
$280,000,000, or an aggregate increase of $21; 
000,000 in trust companies as against $1 50,0 
009 in national banks, and an increase of 1,4 
per cent. in trust companies as against 115 

in national banks. 

“Other large cities exhibit similar conditioi 
Many trust companies hold commercial accounts 
and are regularly engaged in discounting pap: 
and they hold in the aggregate more than $2,- 
000,000,000 in deposits. 


cent 


Few, if any, of 
States have any statutory requirement respect 
ing reserve, and few of the companies are mem- 
bers of the clearing houses. 

“It is manifest from the foregoing data that 
these institutions in our great cities, helpful as 
they have been to American development and 
commerce, unless conservatively managed, may 
become an element of danger to our financia 
system. 
and several of them are of international influence 
I suggest the propriety, therefore, of a law giv- 


They are already national in character 


ing trust companies of large capitalization in 
large cities the privilege of incorporating unde 
Federal law, with corresponding supervision. If 
such right were extended, the more conserva- 
tive would probably avail themselves thereof 
and this would compel others to cultivate con- 
servatism. It would not be necessary toextend 
to them the distinctive perogatives of national 
banks beyond the capacity of being designated 
financial agents of the Government, thereby 
justifying Federal jurisdiction; nor should they 
be brought into competition with commercial! 
banks, but they should be required to keep an 
appropriate, though relatively small, reserve 
within their own vaults, lest in times of financial 
distress their large deposits with national banks 
increase rather than diminish the evils of finan- 
cial panics. These great concerns, if properly 
and conservatively conducted,may prove of great 
and even unforeseen advantage to public as well 
as to private interests; and the best time to safe- 
guard the country is when skies are clear.” 


ELSEWHERE in this number, we present our 
readers with an article on ‘‘ Savings Deposits of 
Minors,” the information given in which, we 
trust, will prove valuable. 





THE 


THE LONDON 


‘T’HE optimism, the enthusiasm, and the gen- 

eral air of contentment which characterizes 
the American bank clerk in his daily work, 
coupled with his energetic efforts to enlarge his 
capacities in the hope and prospect of advance- 
ment—as indicated, at all events, in the numer- 
ous gatherings wherein he meets his fellow 
clerks and expresses his views—is in marked 
contrast to the dismal note of discouragement 
which is uttered by his London brothers, if a 
communication by one of them, published in a 
London newspaper, is to be taken as a fair state- 
ment of the condition and prospects of the bank 
clerks in the English metropolis. 
the letter, which may prove of interest to some 
of the fraternity on this side of the water: 

“On behalf of a large number of my fellow 
bank clerks, I ask for a little of your space that 
I may place before the public what I believe to 
be a scandal and a grave danger. 


Following is 


The gradual 
whittling down of the salary of the bank cierk 
is now reaching the danger point. The cheese- 
paring tendencies of most bank managers have 
now reached a point at which there can no longer 
be any real peace in the mind of the moneyed 
public as to the safety of the cash and securities 
which they have placed in the banks of the me- 
tropolis. Bit by bit our pay has decreased, until 
it now stands, broadly speaking, about 50 per 
cent. lower than it did ten years ago. 

“In many London banks the clerks now begin 
at about £40 a year, with the prospect, all being 
well, of a £10 increase yearly for a good many 
But sooner or later—and I am sorry to 
say it is frequently sooner rather than later—the 
slow stream of ‘‘rises” is stopped, and many 
bank clerks have to wait until they arrive at the 


years. 


age of thirty or more before they receive £150 
a year, even if they show ability. 

“Now, in most London banks there is a rule 
that a clerk must not marry on less than £150 
a year. The authorities—very wisely, no doubt 

consider that unless a man is in receipt of 
about £3 a week he is not sufficiently well off 
to support a wife and—that relentless sequel— 
a family. 


LONDON BANK CLERK. 


BANK CLERK. 


“1 am glad to say that in actual practice there 
have been very few dismissals from London 
banks for the sin of having married on less than 
£is5oayear. Still, there is the sword hanging 
over the clerk, keeping him ina state of daily 
nervousness and, maybe, casting a shadow over 
his early married days. 

“The outsider may say, ‘ Yes, but he can go 
into a bank at seventeen years of age, and can 
start with £40 or £50, and, therefore, with his 
yearly increase of £10, he can reckon upon reach- 
ing the £150 on attaining his twenty-seventh or 
twenty-eighth year. Surely, he will get that if 
he keeps honest, sober and industrious.’ 

“Nothing of the kind. Neither honesty, so- 
briety nor industry, nor a superb combination 
of all three, will insure the nonfailure or non- 
suspension of that cherished £10 raise. All 
sorts of excuses are put forward for the post- 
ponement of the advance, and the clerk in many 
cases becomes that most dangerous of employees 
—a disappointed man. 

“ Hope deferred kills his enthusiasm. Then 
he injures his health by working long evenings 
to earn a few pounds by doing somebody's ac- 
counts—if he can get them to do. The result 
is that he turns up at the bank in the morning 
jaded, unwilling, bitter. 

‘Now, all this is very interesting to the bank 
clerk, you will say, and tothe few persons who are 
humanitarians, but how is the public affected? 

“T will tell you. These bitter men—these 
smart young fellows, who have found that hon- 
esty, sobriety and industry have failed to secure 
them the means to live as their fellow-men— 
have access in thousands of 
pounds in cash and notes. 
through their hands every day in streams. They 
shovel up in heaps that which is denied them in 
crumbs. As to securities, it is a commonplace 
thing for them to have half a million pounds 
worth within reach. 

‘‘] happen to know that there have been nu- 
merous defalcations the stories of which have 
never reached either the Guildhall or Bow street. 
The bank authorities have refrained from prose- 


cases to 
Bright gold pours 


many 
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cuting in order to avoid undesirable publicity. 

“ There is another danger. London, the great- 
est metropolis, should keep within her borders 
the smartest, most able business men. But col- 
onial and foreign banks arecontinually draining 
her of her best. Men of marked ability who 
have been kept urder in London are leaving as 


soon as they get good opportunities which are 


DEPOSITS IN SAVINGS 


The total deposits in all the savings banks of 
the world, according to latest official informa- 
tion received by the Department of Commerce 
and 
amounted to over 10% billion dollars,contributed 
by 82,640,000 depositors. Of this total the United 
States shows aggregate deposits of $3,060,179,- 
As the fig- 
ures used in arriving at the grand totals cover 
about one-half of the population of the world,viz., 
over 770 million, it appears that the United 
States with less than 9% per cent of the total 


Labor through its Bureau of Statistics, 


000 credited to 7,305,000 depositors. 


population considered, contributes over 29 per 
Of 
the tatal number of depositors, or rather de- 


cent of the total savings deposits recorded. 


I 
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now being offered frequently. This meanst 
those who take our best men leave us the dreg 

“| am nota disappointed incompetent. I have 
been particularly fortunate in my London | 
career, and it is for that reason that I feel it my 
duty to speak for my fellows, and to warn 
banking public of its danger.” 


3ANKS OF THE WORLD. 


posit accounts, the share of the United Stat« 


is somewhat less than g per cent, while the 
average deposit per account is more than four 
times and the average savings per inhabitant 
more than three and one-half times the corre- 
sponding averages for the rest of the world 

It is interesting to note that in Europe and 
even in Canada, the functions of the govern- 
ment in this field are larger than in this coun- 
try, where the state restricts itself merely to 
formulating the general legislation pertaining 
to the subject, sanctioning special charters for 
the creation of savings banks, and controlling 
through special officers the proper workings of 
said banks. 





THE WORDS “VALUE RECEIVED, 


The following communication was published 
in the ‘‘New York Sun” of December 8th. 


To THE Epiror oF THE SuN—Sir: What purports to be 
a note from Andrew Carnegie for $250,000, as published in 
The Sun, reads as follows: 

One year after date I promise to pay to C. L. Chadwick 
or order $250,000 with interest at 5 per cent. 

(Signed) ANDREW CARNEGIE. 

The above looks to me as if it bore upon the face of it the 
word forgery in plain letters. It does not seem to me that 
such a business man as Mr. Carnegie is supposed to be, ever 
wrote it. 

You will notice that the 
left out. 


words ‘‘for value received” are 
Now suppose Mr. Carnegie did sign the note, 


Would no 
any good bank officials require that the note should con 
XxX. 


could it be collected if he declined to pay it 


tain the words “for value received” ? 
Norwa.k, Conn., Dec, 6. 


The above illustrates the popular—or at least 
extensive—misconception of the necessity of the 
use of the words “value received” to the validity 
Such 


words are not necessary either to validity or 


or negotiability of a promissory note. 


negotiability, except in the state of Missouri, by 
virtue of a peculiar statute, a note without the 
words “value received” is not negotiable. 





CONCERNING 

We have received from the Librarian of Con- 
gress a request for certain numbers of the early 
volumes of the “ Journal” which we are unable 
to furnish. If any of our readers have old 
numbers to send on we will be glad to purchase 
them, as we have many demands for old copies, 
and desire if possible to replenish these short 
files. 


BACK 


NUMBERS. 


We will send a list of desired copies to any 
one interested. 

We desire especially to purchase the follow 
ing back numbers of the “Journal”: 


Vol. 3, No. 9, September 15, 1890. 
Vol. 3, No. 11, October 15, 1890. 
Vol. 4, No. to, May 15, 1891. 

Vol. 11, No. 5, November, 1894. 
Vol. 15, No. 7, July, 1898. 








charge. 
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INQUIRIES AND CORRESPONDENCE. 


HIS department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 


The names and places of those submitting inquiries are published, unless special request 


s made to the contrary. 


For unpublished replies, of a private nature, a reasonable charge is made. 


Negotiability of Promissory Note. 


Opinion expressed that clauses as to waiver of exemptions and attorney's fee and costs of collection, do not affect 


negotiability 


DOMINION NATIONAL BANK, /} by. Our attorney holds it entirely negotiable 
BRISTOL, VA.-~TENN., November 9, 1904. \ 


under Virginialaw. A city banker, however, has 


,y - > bs MO Ta ur le ° 
Editor Banking Law Journal suggested doubt as to negotiability. 
DEAR S!R:—Will you please express your Respectfully, 
opinion upon the enclosed note as to “waivers” H. E. JONES, President 


and also asto negotiability being affected there- 


BANK. 


NATIONAL 


DOMINION 


P.O. \ 
\ / Oo 
Bristol, Va,, ; Bristol, 190 , 
( Tenn. | 
Du 
after date we, or either of the makers or endorsers, " 
*,) 
promise to pay to the order of ; 7 without offset 


Dollars 


negotiable and payable at The Dominion National Bank of Bristol at its office 
in Bristol, Virginia, for value received, with six per cent. per annum after maturity until 
paid, and we the principals and endorsers of this note, which is filled up before signing 
waive demand, protest, and notice of protest thereof, and hereby respectively waive the 
benefit of any exemptions under the Homestead and Bankrupt laws and all other exemp 
tions as to this debt and contract; and we furthermore agree that if, after this note is duc 
it is put into the hands of an attorney for collection, we will pay ten per cent. attorney’s 
fee and all costs and expenses incurred in its collection, which may be included in any 
judgment rendered hereupon 


Answer:—The form of note submit- Instruments Law of Virginia provides 
ted is negotiable, in ouropinion. The ‘‘the negotiable character of an instru- 
waiver of exemption clause does not af- mentotherwisenegotiable is not affected 
fect its negotiability. The Negotiable by a provision which * * * waives the 
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benefit of any law intended forthe advan- 
tage or protection of the obligor.”” This 
provision covers the waiver of exemp- 
tions in the note. Concerning the effect 
of the clause providing that if, after 
due, the note is put into the hands of 
an attorney for collection, 10 % attor- 
ney’s-fee and all costs and expenses in- 
curred in its collection, will be paid, the 
Negotiable Instruments Law of Vir- 
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ginia also provides that ‘‘the sum pay- 
able is a sum certain within the mean- 
ing of this act, although it is to be paid 
* * * with costs of collection or an 
attorney’s fee, in case payment shall 
not be made at maturity.”” Under thi 
the clause in the note as to attorney 
fee and costs and expenses, does not 
affect the negotiability of the note 


Collection by Insolvent Bank. 


Items on outside bank-, and on itself, sent to bank for collection and remittance 


draft 


Failure of collecting bank before payment of its draft—Consideration of question whether bank receivi 


Remittance by collecting bank of its 


entitled to full payment out of collecting bank’s assets, on theory of a trust fund, or entitled to share as a ger 


creditor oniy. 


PORTLAND, OREGON, December 2, 
Editor Banking Law Journal: 

DEAR SIR:—The B National Bank of Daven- 
port, Washington, acts as collection agent, for 


1904. 


a Portland bank, and the latter sends them items 
upon themselves and other points for collection 
and return in Portland exchange. The Port- 
land bank keeps no account with the B bank 
whatever, and they remit the Portland bank to 
cover all items sent them. 

On November 18th the Portland bank for- 
warded to the B bank for collection and return 
in Portland exchange items as follows: 

On G bank 
On L bank 
On W bank 


Tot2l on banks other than 
themselves, 

And also sent them the following checks on 
themselves: $113 80 
1,516 19 

565 07 

The B bank remitted the Portland bank in 
payment their draft on a bank at Tacoma, 
Washington, for alike amount, and in the mean- 
time, before this draft was presented, the B Na- 
tional Bank suspended. 

I would like to know if the money collected 
by the Davenport bank from outside banks 
would be considered trust funds, or would the 
amounts collected on them go into the general 
assets of the bank, and will the Portland bank 


have to take its proportion pro rata with 
other creditors? I would like to have 
opinion, citing cases. 

Further: Does the draft drawn by the Daven- 
port bank upon the Tacoma bank, intended as 
a payment of checks drawn upon the Daven- 
port bank, draft not having been paid, operate 
as a payment of checks drawn upon them and 
release the maker from liability? If not, can the 
party to whom the check was made payabl 
bring action against the maker to recover the 
amount of same? 

Thanking you in advance for your opinion in 
regard to these matters, [am, 


Yours very truly, CASHIER. 


Answer The fact that the Davenport 
bank was authorized to remit, in pay- 
ment of items collected, its own draft 
on Portland or Tacoma, would seem to 
exclude all idea of a trust relation with 
respect to the moneys collected, and 
make it an ordinary debtor to the Port- 
land bank for the amount, for which 
that bank would have to share pro rata 
with the other general creditors. 

In cases where a trust relation is held 
to exist with respect to moneys col- 
lected by a bank as agent, where it 
fails before making remittance, there 
is considerable conflict of authority as 
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to what is necessary to be shown to en- 
able the principal to recover the money 
in full out of the trustee’s assets. Some 
courts adhere to the old strict rule that 
the trust cannot be enforced unless the 
specific property or something into 
which it has been changed, can be fol- 
lowed and identified, and others go to 
the extreme of holding that, whenever 
it can be shown that the estate in the 
hands of the receiver has been benefited 
xr increased by the trust property, it 
will be impressed with the trust rela- 
ion, while other courts take positions 
between these twoextremes. The Ore. 
gon rule is (Shute v. Inman, 34 Ore- 


gon 578) that one claiming a preference 
over other creditors, on account of trust 
property, must either identify the spe- 
cific property or its proceeds, or show 
that the property of the debtor which 
with such lien or 
preference includes trust property. But 


he seeks to affect 


it would seem that where the proceeds 
sought to be impressed with a trust 
have been used by the bank in the or- 
dinary course of its business to pay its 
debts and obligations, the same as any 
other money, its identity is so lost that 
it cannot be impressed with a trust. 

But it is unnecessary to go into any 
detail of the cases as to what would be 
necessary for the Portland bank to show 
with reference to funds collected by the 
Davenport bank, in order to impress 
such funds in the receiver’s hands with 
a trust in its favor because, assaid, the 
fact that the Davenport bank had au- 
thority to remit its own exchange in 
payment, precludes the idea of a trust 
and makes it a simple debtor. While 
no case expressly so deciding has been 
passed upon in Oregon, so far as we 
know, it has been so held in the state 
of Washington, and elsewhere. 

In the case of Bowman v. Bank, 9 
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Wash, 614, Bowman sent to the First 
National Bank of Spokane a draft* on 
an outside party for collection and re- 
mittance, Bowman having no account 
with the Spokane bank. After collec- 
tion the Spokane bank mailed Bowman 
its New York draft in remittance but 
failed before thedraft reached Bowman. 
Bowman contended that the Spokane 
bank held the money as his trustee and 
the receiver having come into possess- 
ion of moneys amounting to more than 
the sum collected, must pay Bowman 
in full without regard to the claims of 
the general creditors. But the court 
held it was unnecessary to consider the 
conflict of authority as to following and 
identifying trust funds, for in this case 
the Spokane bank was debtor, not trus- 
tee; that the general custom when drafts 
are forwarded for collection and remit- 
tance, for the collecting bank to place 
the money collected in its own vaults 
and issue its own draft in payment, 
creates the relation of debtor and credi- 
tor, not trustee; the transaction is the 
same as though the money had been 
paid to the bank for its draft, title to 
the money passing tothe bank, and its 
responsibility thereafter that of drawer 
of a bill of exchange. The court said 
the custom is so well established that 
the courts are required to take judicial 
notice of the fact that a bank, when it 
makes collection for a foreign corres- 
pondent, never, unless specially direct- 
ed to do so, remits the specie collected, 
but instead thereof always takes the 
specie to its own use and sends therefor 
its draft or certificate of deposit. The 
court said that such a transaction, even 
if uninfluenced by any act of the credi- 
tor, makes the bank debtor, not trustee; 
but it pointed out that, additionally, in 
the case before it, the act of the credi- 
tor in receiving the remittance draft 
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and forwarding it for collection clearly 
showed an intent on his part to pass 
title to the specie collected by the 
Spokane bank and accept its responsi- 
bility as drawer of the draft of which 
he was payee, in lieuthereof, Having 
accepted such draft without objection, 
he put himself in the same relation to 
the Spokane bank as he would have 
been in if he had forwarded money to 
that bank and directed it to send its 
draft or certificate of deposit therefor. 

In a later case, in Washington (Hal- 
lam v. Tillinghast, 19 Wask. 20) the 
Columbia National Bank received a 
draft for collection, which, by its agent, 
it collected. When it failed it had money 
in its hands in excess of the amount of 
the draft. There was an attempt to 
distinguish this case from the Bowman 
case because there was no direction to 
remit the proceeds and no agreement 
todeposit any part of the proceeds with 
the collecting bank. But the court held 
that the Columbia National Bank was 
debtor and not trustee. One of the 
justices (Gordon J.) dissented, saying 
the evidence conclusively showed a trust 
relation was created between the bank 
and the party sending the draft; that 
the proceeds of the draft went into the 
hands of the receiver and inasmuch as 
he was not a bona fide holder for value 
without notice, there was nothing to 
prevent the trust character being im- 
pressed upon the funds in his hands. 
He said the case differed widely from 
th Bowman case where the proceeds of 
collection were to be remitted to the 
party who was seeking to impress the 
trust and they were remitted accord- 
ing to the usual custom of banks, while 
here it was the duty of the bank to hold 
the ptoceeds of collection until called 
for. ’ 

But even should the Supreme Court 
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of Washington break away in the future 
from the doctrine that a bank receiving 
an item for collection as agent may, 
by force of general custom, mingle the 
funds with its own and send its own 
draft in payment still, in a case like the 
present, where the authority and agree 
ment is that it shall remit its own draft, 
the rule seems clearly established that 
no trust relation exists but the collect- 
ing bank is simply debtorand the party 
to whom it sends its own draft in pay- 
ment, is creditor for the amount. 

The Supreme Court of Tennessee has 
so held (Aiken v, Jones 93 Tenn. 353) 
where a draft was indorsed to a bank 
for collection with directions to remit 
New York exchange and the bank sent 
its check for the proceeds and failed. 
The court held that no trust existed in 
favor of the payee of the draft; further 
that the delivery of the check was not 
a general assignment to the payee which 
entitled him tothe amount in the hands 
of the bank upon which it was drawn 
against the claim of the receiver. The 
court said that the direction to remit in 
New York exchange was virtually an 
express direction not to send the identi- 
cal moneys collected, nor to hold them 
separate, but equivalent to an agreement 
that the bank might use the money col- 
lected and pay the creditor by its check 
on New York. That any agreement 
or understanding whereby the bank is 
to use the identical moneys collected 
and substitute its own obligation, de- 
stroys all idea of a trust. 

Under these decisions, therefore, we 
think the Portland bank is a creditor 
of the Davenport bank for the amount 
of the draft sent by that bank in pay- 
ment of items on outside banks col- 
lected by it, as well as in payment of 
the drafts on itself, and must therefore 
share with the general creditors. The 
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Davenport bank, under the circum. 
stances, does not hold the proceeds as 


trustee and therefore noquestion arises 


as to whether such proceeds can be suf- 
ficiently identified, in the hands of its 
receiver, to be fully reclaimed. 

The Portland bank’s claim, as credi- 


tor, is solely against the Davenport 
bank, It can have no claim against 
the drawers of the checks on the Dav- 
enport bank on the theory of their 
non-payment, as those checks were paid 
by the draft of that bank. 


The Proper Method of Examining Signatures. 


No special work on subject explaining in detail the use of the glass—List of works on handwriting and ink matters. 


ANAMOSA NATIONAL BANK, } 
ANAMOSA, Iowa, November 28, 1904. § 


Editor Banking Law Journal: 

DEAR SirR:—Can you refer me to a work on 
the proper method of examining signatures? 
Should prefer something that explained in detail 
the use of a glass, the predominating features 
which ought first to be looked for in ascertain- 
ing whether a signature is a forgery, etc. 

If there is such a work in existence, in simple 
form, I should like to own one. Any assistance 
that you could render in this regard would be 
heartily appreciated. Very truly, 

GEO. L. SCHOONOVER, Cashier. 


Answer.—There is no special work 
on the subject of the proper method 
of examining signatures. There are 
four works printed in English on ex- 
pert handwriting and ink matters. They 
are: 

‘‘Ames on Forgery,” $2.50 in cloth; 
$3 in sheep. Published by the Pen- 
man’s Art Journal, 203 Broadway,N.Y. 
City. 

‘‘Disputed Handwriting,” by W. E. 
Hagan. Published by Banks Law Pub- 
lishing Co., Murray St., N. Y. City. 
Sheep, $3. 


‘* Bibliotics, or the Study of Docu- 
ments;” by Dr. Fraser. Published by 
Lippincott, Philadelphia. Cloth, $2.50. 

‘*Forty Centuries of Ink;” by David 
N. Carvalho. Published by Banks Law 
Publishing Co., Murray St., N. Y. 
City. Cloth, $3.50. 

None of these books explain in de- 
tail the use of a glass, etc., but by 
reading any one of them you will prob- 
ably be able to get the points desired. 
‘‘Ames on Forgery” gives very full in- 
formation. ‘‘Forty Centuries of Ink” 
gives the most famous chemico-legal 
ink cases, including a study of approved 
theoretical and practical principles and 
details relating to the employment of of- 
ficial, fraudulent, secret, fugitive and en- 
during inks of the past and present, with 
some history of paper and pens. This 
book has much to say in respect to the 
matter of raised checks and the charac- 
ters of the glass to be used. Fraser's 
work on the Study of Documents has 
considerable to say on the subject of 
common forgery. 


Rate of Interest in District of Columbia. 


NEW YORK, December 1, 1904. 
Editor Banking Law Journal: 
DEAR SIR:—I notice in some of the recent bank 
directories that they publish the contract rate of 
nterest in the District of Columbia as being 10 
per cent. Is this correct? I was under the im- 


pression that the rate was reduced a year or so 
ago. INQUIRER. 


Answer.—Congress, by act approved 
June 30,1902, reduced the contract rate 
of interest in the District of Columbia 
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to 6 per cent. The act is a part of 
Chapter 1329, Public Acts of 57th Con- 
gress, to amend an act entitled, An act 
to establish a code of law for the Dis- 
trict of Columbia. It amends section 
1180 so as to read as follows: 


Sec. 1180. What is usury. If any 
person or corporation shall contract in 
the District, verbally, to pay a greater 
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rate of interest than 6 per centum per 
annum, or shall contract, in writing, to 
pay a greater rate than 6 per centum 
per annum, the creditor shall forfeit 
whole of the interest so contracted to 
be received; provided that nothing in 
this chapter contained shall be held to 
repeal or affect an act of Congress ap. 
proved March 2, 1899, relating to pawn- 
brokers. 


The Negotiable Instruments Law. 


Boston, November 22, 1904. 
Editor Banking Law Journal : 

DEAR SirR:—At the time of our last informa- 
tion, the Negotiable Instruments Act was in force 
in the following states: Arizona, Colorado, Con- 
necticut, District of Columbia, Florida, Idaho, 
fowa, Louisiana, Kentucky, Maryland, Massa- 
chusetts, Montana, New Jersey, New York, 
North Carolina, North Dakota, Wisconsin, Ohio, 
Oregon, Pennsylvania, Rhode Island, Tennessee, 
Utah, Virginia, Washington. 


Will you kindly let me know if any other 
states have adopted the Act and greatly oblige 
Yours very truly, 

SUBSCRIBER 
Answer:—The above list of 25 states, 
etc., in which the Negotiable Instru 
ments Law is now in force, is complete 
to date so far as we know. Kentucky 
and Louisiana were the only new addi- 
tions during the present year. 


Telegraphic Promise To Pay Draft. 


Prevailing doctrine is that a national bank has no power to promise to pay draft of A on B, being guaranty of another's 
debt, and that such promise is not enforceable. 


FIRST NATIONAL BANK, _ } 
SANTA Fe, N. M., November 28, 1904. } 
Editor Banking Law Journal : 

DEAR S1iR:—Smith at Santa Fe draws on 
Jones at Chicago for ten thousand dollars at 
five days sight and asks us to discount the draft. 
A cashier of a National Bank in Chicago wires 
usas follows: Chicago, Ill., Nov 8, 1904. 

“We will pay draft of Smith on Jones, ten 
thousand dollars, five days sight.” 

Brown, Cashier. 


Is this promise wltra vires, or binding on the 
Chicago bank, and enforceable ? 

We understand that a guarantee by a bank 
of payment of a draft of third parties cannot be 
enforced, but are uncertain whether a promise 
like the above, by which we might be led to 
cash the draft, is in the same category as a 
guarantee, and have not been able as yet to find 
an exactly analogous case. 

Yours truly. 
R. J. PALEN, President. 


Answer:—It is unsafe for a bank to 
cash a draft of Smith on Jones, relying 
on thetelegraphic promise of a national 
bank that it will pay the draft, for the 
federal doctrine and that of some of the 
state courts is that a national bank can- 
not be held liable upon its guaranty of 
another’s debt. The courts of some of 
the states follow and apply the federal 
rule, although in a few states the courts 
refuse to recognize the binding force 
of the federal law and hold national 
banks bound by contracts of guaranty 
of the debts of others, in pursuance of 
principles of law established by the 
courts of the state defining the respon- 
sibility of corporations where contracts 
have been entered into beyond their 
power, where the circumstances are 


a 
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such as to estop the corporation from 
denying its want of power. 

But unless the contract of guaranty 
is to be enforced in one of such states— 
North Carolina is the only one we can 
now recall—it is unsafe for a bank to 
rely upon such a promise by a national 
bank and cash a draft thereon. 

A case on all fours with the one you 
submit is First National Bank of Mos- 
cow, Idaho, against American National 
Bank of Kansas City, decided by the 
Supreme Court of Missouri in Febru- 
ary, 1903. The decision is published 
in the Banking Law Journal of July, 
1903, at page 449, and an editorial upon 
the question is also published at page 
422. The national bank in Kansas city 
telegraphed the First National of Mos- 
cow, Idaho, that drafts of Smith at 
Moscow drawn on Jones at Kansas City 
‘‘for three cars choice sacked potatoes, 


valuation 50 cents per hundred pounds, 
will be paid.”” On faith of the telegram 
the Moscow bank cashed the drafts. 
They were dishonored by Jones, and pay- 
ment was also refused by the Kansas 
City bank, although Jones had received 
and sold the potatoes and never paid 
forthem. ‘The Moscow bank sued the 
Kansas City bank upon the telegram, 
but was held to have nocase. Therul- 
ing in brief was this: A telegram by a 
national bank to another bank, sent at 
the instigation of its customer, that 
drafts of A upon the customer for goods 
shipped, will be paid, and to induce 
such other bank to cash the drafts of A, 
is not an enforceable security; in legal 
effect it is a contract of guaranty which 
is beyond the power of a national bank 


to make, therefore void and non-enforce- 
able. 





THE CHICAGO NATIONAL BANK. 


For a number of years the Chicago National 
Bank of Chicago has issued two little booklets 
simultaneously, giving the official reports of the 
National and State Banks of Chicago, following 
each call made by the Comptroller. The con- 
venient and compact form of these books has 
made them very popular in the banking world, 
and they are now circulated gratuitously, over a 
wide section of the country. 

The Chicago National is to-day one of the 
strongest financial institutions in the United 
States. It has recently declared its regular 


quarterly dividend of 3 per cent and an extra 
dividend of 3 per cent., which is in. the way of a 
Christmas present to its stockholders. The 
officers are: John R. Walsh, president; F. M. 
Blount, vice-president ; T. M. Jackson, cashier ; 
F. W. McLean, assistant cashier; J. E. Shea, 
assistant cashier. 

In the report to the Comptroller November 
10, the deposits were $18,106,422. The capital 
is $1,000,000; surplus fund, $1,000,000; undi- 
vided profits, $380,670. 











THE MARINE NATIONAL BANK, OF BUFFALO. 


The Marine National Bank of Buffalo, which 
is to-day classed among the big banking insti- 
tutions of the country, makes a remarkable 
showing in its statement of December 1. On 
that day its deposits were $16,290,430, and its 
total resources $18,546,931; loans and discounts, 
$11,734,868; cash resources, $4,746,715; sur- 
plus and profits, $1,976,500. The capital is 
$230,000. The bank’s officers are: Stephen M. 
Clement, president; John J. Albright, vice-presi- 


dent; John H. Lascelles, cashier; Henry J. 
Auer, assistant cashier; Clifford Hubbell, as- 
sistant cashier. The directors are: J. J. Al- 
bright, Edmund Hayes, Wm. H. Hotchkiss, 
Moses Taylor, Stephen M. Clement, E. H. 
Hutchinson, Wm. H. Gratwick, Cornelius 
Vanderbilt, George L. Williams, George B. 
Mathews, Chas. W. Goodyear, J. H. Lascelles, 
Frank H. Goodyear, Charles H. Keep, Walter 
Scranton. 
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LOST SAVINGS BANK BOOKS. 


“THE following is from the Chicago Tribune: 
‘If we don’t have at least five persons every 
day come in here to give notice of their lost 

bank book, we think it unusual,” said a cashier of 

a city bank recently. “I haven't any theories 

about it, but it isa fact that there are twice as 

many of these books lost in the summer time 
as inthe winter. As soon as a book is reported 
lost a check is made against it in the bank, 
and the loser is requested to advertise the loss. 
For from a fortnight to thirty days ensuing no 
money can be withdrawn on that account, un- 
less the book shall be found. If not found the 
depositor must apply for a new book. Generally 
an affidavit must first be made that the loser 
cannot find the book and that it has not been 
transferred or assigned. All this is scarcely 
necessary, but it makes a bank absolutely safe in 
respect to that deposit, and it puts the depositor 
to enough trouble to make him or her careful 
thereafter. Everything having been performed 
as outlined, the depositor may get a new book, 
which means opening a new account, as ac- 
counts are never duplicated. In my experience 
of many years I do not recall acase where find- 
ers have presented books in hopes of withdraw- 
ing money. It would be almost impossible for 


a person not theowner of the book to withdraw 
a cent on the account. At the time of the origi- 
nal deposit the depositor before getting a book 
has to answer certain questions which are framed 
to fix the depositor’s identity, and to protect the 
depositor ; the depositor must also leave an auto- 
graph on the bank register. Whenever money is 
withdrawn these questions must beanswered and 
the autograph attached to an order. This is an 
effectual test. Each book is numbered and bears 
the depositor’s name. We have been asked if 
depositors would not be better protected if banks 
omitted the name from the book and simply 
numbered it. Wecan see no advantage in that 
The plan would not defeat the purposes of a 
thief, for one who would steal a bank book 
would know the name of the owner, and the 
withdrawal of deposits is so well guarded that 
even with the owner's name a finder could not 
get money from the bank. There are probably 
from 1,200 to 1,500 books lost every year, of 
which 400 to 500 eventually turn up. That 
means from one-third to two-fifths of 1 per cent. 
of the whole number of books out disappear, 
and one-third of that number get back to the 
owners. Where the rest go is a puzzle not to 
be solved.” 


EXPORTS OF BREADSTUFFS. 


Breadstuffs exported from the United States 
in 1904 seem likely to be less than one-half in 
value those exported in 1903. These figures 
relate to the calendar year and are based upon 
the eleven months’ preliminary statement issued 
by the Department of Commerce and Labor 
through its Bureau of Statistics. The figures 
of the November advance statement of exports 
of breadstuffs, provisions, cotton, and mineral 
oils issued by the Bureau of Statistics show 
that the total value of breadstuffs exported in 
the eleven months ending with November was, 
in round terms, 82 million dollars, against 176 
millions in corresponding 11 months of last year. 

These figures are preliminary and cover only 
the more important ports of the country, but 


sufficiently approximate the total to indicate 
clearly the relative value of the breadstuffs 
exported in the present year as compared with 
those of last year. Thus, the preliminary figures 
indicate that the value of breadstuffs exported 
during the eleven months’ period was less than 
one-half that of the corresponding months of 
1903, and seem to justify the estimate that the 
complete report for the full calendar year will 
also show a total of less than one-half that for 
the immediately preceding calendar year. 

Despite the fact that the breadstuffs exported 
will show a fall of practically 100 million dollars 
for the entire calendar year, indications now are 
that the total exports will differ but little from 
those of the preceding calendar year. 
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I N this age of progression, when competition 
in all branches of trade is so keen and sharp, 
notwithstanding the gigantic combinations 

in the financial as well asthe industrial field, the 

best key to success is, keeping pace with the 
times; being up to date, so to speak, in all trans- 
actions of business. 

No better evidence 

of up-to-date meth- 

ods has come to 
our notice than 
the attractive ad- 
vertising literature 
that has recently 
been sent out by the 

National Bank of 

the Republic of 

Chicago, the latest 

being a handsome, 

engraved,card with 

a four color initial. 

This card 1s artisti- 

cally designed and 

printed, and, froma 
literary standpoint, 
it is a gem. It is 
safe to say, that 
whoever is fort u- 
nate enough to re- 
ceive one, will pre- 
serve it. We think 
it well worth quot- 
ing. It reads as 
follows: 
“Maintenance of 
individuality is an 
inherent principle. 
“ Organized, de- 
veloped and conducted on the principle of con- 
servative banking along progressive lines, the 
National Bank of the Republic of Chicago has 
preserved the integrity of its individuality intact 
during a period in which the tendency to con- 
solidation has been general, and on this basis 
has gained a little each day in strength, in 
scope and in the confidence of the public. Gov- 





W. T. FENTON, 


Vice-President National Bank of the Republic, Chicago 


THE REPUBLIC, CHICAGO. 


erned by the same principle, and entertaining a 
reciprocal confidence in a public which recog- 
nizes the right relationship between service and 
recompense, this Bank expects to continue to 
grow both in its capacity and its opportunity to 
serve, and to that end invites the patronage to 
which it believes it has proved itself entitled.” 

The fact that this 
gem of thought has 
been circulated as 
an advertisement, 
does not detract 
from its merits; but, 
on the other hand, 
it does much to ele- 
vate the standard of 
advertising litera- 
ture. 

The history of the 
National Bank of 
the Republic since 
its organization 
| verifies the state- 
/ ment made on this 
attractive card. To 
prove this we ap- 
pend herewith a 
comparative state- 
ment of deposits for 
each year since the 
first year it began 
business. This 
statement shows 
the deposits as re- 
ported to theComp- 
troller at the time 
of the fourth call 
each year: 





1891. .$ 942,666.00 1898..$ 6,484.381.58 
1892. . . 2,622,634. 38 1899. . . 10,767,774.22 
1893. . . 1,668,183.09 1900. . . 10,627,997 . 23 
1894. . .2,581,634.59 1901... .12,507,742.91 
1895. . .2,740,604. 53 1902. . .13,107,826.03 
1896. . . 2,856,670. 42 1903. . . 13,246,531 .95 
1897 . . .4,000,133.90 1904. . . 15,019,595. 38 





In the last report of the present year, Novem- 
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ber ro, the deposits were $1 5,260,365,an increase 
from September 6, of $240,770. 
The capital of the National Bank of the Re- 
public is $2,000,000, surplus and profits $922,910. 
The officers are: John A. Lynch, President; 
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W. T. Fenton, Vice-President; R. M. McKin- 
ney, Cashier; R. L. Crampton, Assistant Cashier; 
O. H. Swan, Assistant Cashier; Thos. Jansen, 


Assistant Cashier. \. F. WHITI 





FOREIGN COMMERCE OF THE UNITED STATES. 


HE total foreign commerce of the United 
States inthe year about ending seems likely 
to exceed that of any preceding year. The 

total exports will probably fall slightly below 
those of last year and of the years 1g00and Igo1, 
but as the total imports will materially exceed 
those of any preceding calendar year, the grand 
total of both imports and exports combined will 
probably be the largest in the history of our 
commerce. 

The statement of the November commerce 
and of the eleven months ending with Novem- 
ber, just issued by the department of Commerce 
and Labor, through its Bureau of Statistics, 
shows imports for the eleven months ending 
with November, 1904, amounting to 939 million 
dollars, against 918 millions in the correspond- 
ing months of 1903, 875 millions in the corres- 
ponding period of 1902, 800 millions in the cor- 
responding period of 1901, and 760 millions in 
the corresponding period of 1900. Thus the 
imports for the full year seem likely to exceed 
those of any preceding calendar year, and for 
the first time in the history of calendar years 
imports will exceed one billion dollars in value. 
The total value of merchandise imported in the 
calendar year 1903 was 995 million dollars; in 
1902, 969 millions; in 1901, 880 millions; in 
1900, 829 millions; in 1899, 799 millions, and in 
1898, 635 millions. 

While the import record seems likely to ex- 
ceed that of any earlier calendar year, the total 
of exports for the eleven months ending with 
November, 1904, is about 5 million dollars be- 
low the figures for the corresponding months 
of 1903, and 23 millions below those of the cor- 
responding period of 1901. This slight reduc- 


tion in exports is of course due to the great fall- 
ing off in exports of breadstuffs, which amounted 
in the eleven months ending with November, 
1904, to only 82 million dollars, against 176 
millions in the corresponding months of 1903, 


and 252 millions in the corresponding mouths 
of 1gol. 

The fact that the grand total of exports falls 
but 5 million dollars below that of the corres- 
ponding month of last year, in spite of the 
loss of 94 million dollars in exports of bread- 
stuffs, indicates a very large increase along 
other lines. The completed figures of th 
Bureau of Statistics indicate that this increase 
occurs chiefly in raw cotton and manufactures 
cotton exports for the eleven months being 
about 14 million dollars in excess of the corres- 
ponding months of. last year, while the ten 
months’ figures of manufactures already avail- 
able show a gain of 64 millions over the exports 
for the corresponding period of last year 

The figu:es of imports and exports for 
single month of November also present an un- 
usual record. The total imports of the month 
amount to 95 million dollars, against 77 millions 
in November, 1903, 85 millions in November 
1902, 72 milllons in November, 1901, and 65 
millions in November, 1900, the total for No- 
vember, 1904, being thus larger than in any 
preceding November. On the export side the 
total for November is 157 million dollars,against 
160 millions in November, 1903, 125 millions in 
November, 1902, 136 millions in November, 
1901, and 13634 millions in November, 1900, the 
total for November, 1904, being thus larger than 
that of any preceding November except that of 
the year 1903. 

The following table shows the total imports 
and total exports in the month of November in 
each year from 1898 to 1904. 


November. Imports. Exports 
it naw actae ke Aa $52,096,828 $129,797,965 
_ ere 70,098,931 23.755.911 
ET Oe 65,354,040  136,702,32 
RE renee 2,566,307, 136,455,639 
| RR ee 85,386,170 125,200,618 
RL caw adhed anne 77,061,806 160,455,590 
ae cre 95,157,656 157,679,570 
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QUESTIONS IN BANKING LAW PRESENTED FOR DISCUSSION AT MEETING OF PROVIDENCE 
CHAPTER, AMERICAN INSTITUTE OF BANK CLERKS, OCTOBER 19, 1904. 


TRUST ACCOUNT FOR CHILD. 


1. A man Opens an account in a savings bank 
as trustee for his minor child. Trustee 
afterward dies. Can the widow (the child’s 
mether) withdraw the funds for the use of 
the child without court proceedings ? 


The widow, as natural guardian of 
herinfant child upon the father’s death, 
would have no right te withdraw or 
control the deposit in trust forthe child 
without court proceedings. For the 
Rhode Island statute allowing a minor 
not under guardianship, to withdraw 
deposits made by him personally, see 
article ‘“‘Minors’ Deposits in Savings 
Banks” elsewhere in this number. This 
statute, however, restricts the right of 
withdrawal as stated; it does not cover 
a case like the present. See, also, 
‘Petition of O’Brien,” published in 
same article, for an instructive case 
showing the procedure for appointment 
of a new trustee, wherea father madea 
deposit in trust for his minor daughter 
who, after his death and her marriage, 
joined with her husband in petition for 
a new trustee. 


DEPOSIT IN TWO NAMES. 


2. Two women open a savings bank account, 
one married and the other single. Married 
woman dies. Can her children get any of 
the account, and if so, what proportion? 


Unless by the terms of the account 
the deposit is declared to be held jointly, 
or as payable to either depositor or the 
survivor, it will be presumed to be held 
by the two women as tenants in common, 
so that upon the death of one, the sur- 


viving depositor would be only entitled 
to one-half, and the legal representa- 
tives of the deceased the other half, 
But the question of the ultimate right 
or title to such deposits often depends 
upon facts outside those indicated by 
the mere form of the account. 


CAN HUSBAND COLLECT WIFE’S DIVIDEND 
CHECK? 


3. The laws of some states allow a man to sign 
for and draw stock dividends standing in 
the name of his wife. Is a bank obliged to 
pay a dividend check made payable to Mary 
Jones and indorsed “Mary Jones by John 
Jones,” presuming of course that John Jones 
is known to be the husband of Mary Jones? 


In most of the states, married women 
have now been relieved from the dis- 
advantages of the common law rule, 
under which the husband was entitled 
to all the personal property of the wife, 
which rule was founded on the prin- 
ciple of unity of person between hus- 
band and wife and the merger of her 
legal existence in his. In nearly every 
state, enabling statutes have been 
passed, relieving to a greater or less 
extent the common law disabilities of a 
married woman, allowing her to own 
and control her separate estate, conduct 
business,etc. The Rhode Island statute 
(sec. 1, chap. 194, Rev. Stat. 1896) pro- 
vides that the real and personal estate 
of a woman before marriage, or which 
may become her property after mar- 
riage, or acquired by her own industry, 
‘‘shall be and remain her sole and sepa- 
rate property free from control of her 
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husband.” Furthermore, (sec. 2) her 
‘‘sole and separate receipt” for pay- 
ments to her of moneys, rents, profits, 
etc., is ‘‘a sufficient discharge.” 

The husband may act as agent for 
his wife, but unless she has authorized 
him so to do, he has no right, in Rhode 
Island, to indorse her name as payee, 
or demand or receive payment, of a 
dividend check, payable to his wife, 
representing dividends belonging to 
her. 


CERTIFICATION OF PROTESTED CHECK. 


4. A protested check is presented for certi- 
fication. Should a teller certify it, if good ? 
Do the fees become a part of a check or 
note after being protested? If so, does cer- 
tifying include the fees ? 


We find that some of the banks inthe 
city of New York certify and pay pro- 
tested checks, including fees, in certain 
cases. The bank holding the check, 
once protested, does not desire to put 
the check through the clearing house, 
from day to day, but will make inquiry 
at the drawee bank’s window and when 
it finds that the check is good, will take 
certification for face and fees, and put 
through the next day’s clearings. If it 
put the check through the next day’s 
clearings without such certification, the 
account might be again depleted. If 
the depositor objects to being charged 
with the protest fees, he is requested 
to withdraw his account. 

But while this may work well in 
practice it is not, we think, justified 
in law. 

The legal question is not entirely free 
from doubt whether, eliminating pro- 
test fees, a bank which has once refused 
payment of a check for want of funds 
is obliged, or even has authority, to 
pay the dishonored instrument on a 
second presentment, when the drawer’s 
account is good. Does the order and 
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authority to pay, evidenced by the 
check, continue after dishonor, unti! 
payment is made, or is such order and 
authority revoked and terminated by 
the first presentment and refusal, so as 
to make a subsequent payment at the 
peril of the bank? 

Without now discussing these ques- 
tions, there is certainly no authority to 
the bank to pay protest fees in addition 
to the face of the check. The protest 
fees represent a debt, collectible by 
holder from drawer, but the latter has 
not authorized the bank to pay this debt 
for him, and if the depositor objected, 
the bank could not lawfully charge the 
protest fees to his account. 

In law, therefore, a bank should 
neither pay, nor certify, a protested 
check, face and fees, but let the deposi- 
tor himself take up his dishonored docu. 
ment by issuing a new check for the 
amount due. If, however, it is the rule 
and policy of the bank to certify and 
charge up protested checks for face 
amount and fees, as a method of dis- 
charging such adocument the teller, of 
course, is justified in following the rule 
of his institution. 

Assuming that the bank in any case, 
without authority of its depositor, certi- 
fies a protested check, ‘‘do the fees be- 
come a part of a check or note after be- 
ing protested” and ‘‘does certifying in- 
clude the fees?”” What amount does 
the bank promise to pay the holder 
thereby ? 

The protest fees are ‘‘a charge inci- 
dent upon the non-performance of the 
contract, allowed to the holder in the 
assessment of damages. *” Butit would 
be presuming too much to say that they 
become such an integral part of the 
check or note, as distinguished from an 


* Merritt v. Benton, 10 Wend, 118. 
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independent item of indebtedness, grow- 
ing out of, or incidental to it, that cer- 
tification of the protested check would 
necessarily include the fees, in a case 
where thecertification did not expressly 
cover the fees. In some cases of suits 
on protested notes where protest was 
unnecessary the protest fee has been dis- 
allowed in awarding recovery, which 
has been limited to face of the note and 
interest.+ At the same time, the hold- 
er of the dishonored document—check 
and notarial certificate—holds them in- 
separable as representing the indebted- 
ness of the drawer, and as the basis of 
his claim, not to be surrendered except 
upon payment of face and fees, and it 
would probably not be going wide of 
the mark to say that, presumptively, 
certification of a protested check was 
intended to include the fees. The whole 
transaction of such certification is 
anomalous and out of the usual course of 
business. There are no decided cases 
in which such a transaction has ever 
come up for consideration. Certifica- 
tion for the holder of a check, instead 
of payment, is a transaction within con- 
templation of law, whereby the bank 
substitutes its own obligation for that 
of the drawer; but when the check is 
once dishonored and protested, the 
document in the hands of the holder is 
then the subject for proceeding direct 
againt the debtor for the amount due; 
the law has not yet extended to the con- 
templation of the drawer’s debt, en- 
larged by default, being assumed by his 
banker and the latter’s contract to pay 
issued therefor. The precise legal ef- 
fect of certification by a bank of a pro- 
tested check —assuming the bank has the 
power to bind itself by such an obliga- 
tion—is therefore largely problematical. 





+ Cramer v. Eagle Mfg. Co. 23 Kan. 399. ‘ 


DEPOSIT OF A IN TRUST FOR B. 

5. A saVings bank holds a deposit by A in trust 
for B. A dies. Can the bank pay B? Is it 
safe in all cases ? 

In some states, statutes have been 
enacted covering the case of a deposit 
by. one person in his name in trust for 
another, authorizing the bank, in the 
event of the death of the trustee, in the 
absence of other notice of the existence 
and terms of a legal and valid trust, to 
pay the deposit to the person for whom 
the deposit is made. There is no such 
statute in Rhode Island. In the absence 
of such an authorizing statute, while 
the bank would probably be safe in 
the large majority of cases in pay- 
ing the money to the beneficiary, as 
being the one entitled to it, it would 
not be absolutely safe in so doing in all 
cases, 

The terms of the trust might be 
such in some particular instance that 
the beneficiary might not be entitled to 
immediate payment, That is the rea- 
son why statutes have been enacted 
authorizing payment—to protect the 
bank in such payment in all cases. The 
New York court of appeals, speaking of 
the risk taken by the bank in paying 
the beneficiary, after the trustee’s death, 
where not authorized by statute, has 
said :* 

‘*Nor does it alter the situation to 
call this an executed trust and insist 
upon the right of the beneficiary to 
have the pass book and the fund. If 
he has such right, it reaches the bank 
through the trustee, and the bank can 
only pay the beneficiary at the peril of 
establishing the latter's right as against 
the trustee to the possession of the 
fund. It may take that risk, if it 
chooses, but it is not bound to takeit.”’ 





* Boone v. Citizens Sav. Bank, 84 N. Y. 83; 
at page 88. 
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SIMULTANEOUS CHECKS FOR MORE THAN 
BALANCE, 


6. A man has $20,000 on deposit. Checks are 
simultaneously presented through the clear- 
ing house, one for $19,000; several smaller 
checks for a sufficient amount to make the 
balance insufficient for the $19,000 one. If 
the bank honors the smaller checks and 
sends back the $19,000 one, would not the 
holder of the latter have a cause of action 
against the bank for unjust discrimination ? 


The bank, where checks aggregating 
more than balance are simultaneously 
presented, has the right to pay which- 
ever ones it chooses within the balance, 
and dishonor the remainder not within 
the balance. In Rhode Island and all 
Negotiable Instruments Law states, a 
check is not an assignment of the de- 
posit until accepted, and the holder of a 
check dishonored, even where the bal- 
ance was sufficient, would have no cause 
of action against the bank thereon, but 
must look to the drawer or prior indors- 
ers for reimbursement; and the drawer, 
whenever his good check was wrong- 
fully dishonored, might have a cause 
of action against the bank. But where 
the drawer overdraws, he has no ground 
of complaint against the bank if it 
honors certain of his checks, and dis- 
honors the remainder which are left not 
good, no matter what discrimination 
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or choice the bank makes in paying 
some and dishonoring others. 


DEPOSIT OF OVERDRAFT ON SAME BANK. 


7. A man deposits and receivescredit in his pass 
book for, a check of another depositor on thy 
same bank. Later in day check is found t 
be an overdraft. Can bank charge back t! 
amount to the depositor ? 


The majority of courts which have 
passed upon the question hold that a 
credit in the pass-book of a depositor, o! 
the check of another depositor on the 
same bank, is a payment of the check 
and is irrevocable, being equivalent to 
payment of the money over the counter 
on the check, and its immediate re-de- 
posit. A minority of courts hold such 
a check received for collection, and the 
credit revocable within a reasonable 
time. ‘The Rhode Island courts have not 
passed upon the question. Assuming 
no right of charge back under the law, 
the right might probably be acquired 
by a clause in the deposit slip used by 
the depositor in clear terms providing 
the right of charge back the same day, 
if the check was subsequently found to 
be not good at the time of deposit. 

(Remaining questions will be publish- 
ed, with answers, in January Journal.) 


THE MARKET CHART CO., OF CHICAGO. 


The forecasting of the grain and stock 
market is fast developing into a science. For 
years there have been many men who have 
heralded broadcast over the country, glaring 
and seductive advertisements of their knowl- 
edge of the market, solely for the purpose of 
trapping the unwary. But the successful fore- 
caster of to-day must have a thorough practical 
knowledge of the physical condition and the 
earning power of a corporation, whether it be an 
industrial or a railroad, whose stock is listed 
upon the various stock exchanges. He must 
also have a thorough knowledge of the output 
and demand for grain, and its actual yield, if he 
can retain his clientele. 

One of the most successful forecasters that 
has attracted our attention and one that we have 


taken occasion to investigate is the ‘ Market 
Chart Co.” of Chicago. 


While this company does not pretend to make 
a forecast of all the “cats and dogs” that are 
dealt in on the New York and Chicago Stock 
Exchanges, it does make a forecast of standard 


stocks dealt in on these exchanges, based upon a 
thorough practical knowledge, as well as a 
forecast of the cereals, dealt in on the Chicago 
Board of Trade. And the best evidence that its 
forecasts have given perfect satisfaction, is the 
increase in its business in the past five years. It 
furnishes a daily forecast on grain and stocks at 
$5 per month or $50 per year. On another page 
in this issue will be found an advertisement of 
this company, entitled “Success,” which announ- 
ces their plan verycomprehensively. A. F. W. 
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THE UNION NATIONAL BANK, CLEVELAND. 


| N probably no other city in the United States 
has home capital been as instrumental in 
the building up of the city and have home 
ndustries made greater progress than in the city 
yf Cleveland, Ohio. The demand for capital 
yy Cleveland's industries and enterprises has, 
1 turn, been instrumental in opening up a field 
for banking institutions that could command 
sufficient resources to supply the required facili- 
es. Right here is indicated the benefits de- 


rived from the corelation of banking and busi- 


One of the most prominent and substantial of 
these banking institutions that has for years 
furnished legitimate and worthy home enter- 
prises with facilities is the Union National Bank. 

Cleveland owes much of its greatness to this 
institution. Probably no bank in the country 
has had men at its head who were more public 
spirited or more proud of their city and its 
progress than the Union National. Fora long 
term of years the late Mark A. Hanna was its 
President. Although he never took an active 





FRONT VIEW, MAIN BANKING ROOM. 


1ess industry. While the great industries that 
ive made Cleveland famous were making such 
narvelous progress, by the aid of the banks, 


the banking institutions were, in turn, becom- 


ng great from the volume of business created 
y home industries. The resources of some of 
1ese institutions have been so greatly increased 
vithin the past few years that the men who 
1andle them hardly realize the vast sums that 
re placed in their custody for the purpose of 
<eeping the wheels of progress in motion. 


part in the management, his name was a syno- 
nym for public spiritedness and enterprise, and 
Cleveland was justly proud of him. For the 
long term of years that Mr. Hanna was Presi- 
dent of the Union National, the management 
was in the hands of E. H. Bourne, who, upon 
his death, succeeded to the presidency. It was 
under the careful management of Mr. Bourne 
that the bank became one of the most substan- 
tial banks in the state of Ohio. 

In April, 1904, the Colcnial National was 








merged into the Union, and the bank moved 
into its new quarters at 44 Euclid avenue, 
which had previously beet? purchased and re- 
fitted. It has now one of the handsomest and 
most convenient banking rooms in Cleveland 
The main banking room stands above the 
level of the street, about six to eight feet, and 
it is finished in white marble, mahogany and 
bronze. The decorations are richly treated in 
light colors and gold, and the deep panels in the 
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President Root & McBride Co.; Hen 
Christy, President Advance Lumber Co.; J. F. 
Harper, Vice-President; L. C. Hanna, M. A 
Hanna & Co; F. A. Sterling, President, 1 
Sterling & Welch Co ; Leonard Schlather, Capi- 


talist; Geo. H. Worthington, President Cleve- 


land Stone Co.: C. A. Grasselli, President Gras- 
selli Chemical Co.; E. J Siller, President, The 
Weideman Co.; I. P. Lamson, President, The 
Lamson-Sessions Co; R. H. Jenks, President 





REAR VIEW, MAIN 


ceiling each contain a number of electric lights, 
so that on a dark day the room is perfectly 
lighted. We present herewith two views of the 
main banking room. Every convenience that 
is known to modern banking houses is to be 
found in{the new home of the Union National 
Bank. 

The board of directors is composed of some 
of the most prominent business men and bank- 
ers in the state. They are: Leander McBride, 


BANKING ROOM. 


The R. J. Jenks Lumber Co.; J. R. Nutt, Sec. 
Citizens Savings & Trust Co.; U G. Walker, 
President So. Cleveland Banking Co.; M. J. 
Mandelbaum, M. J. Mandelbaum & Co., and 
E. H. Bourne, President. 

The officers are: E. H. Bourne, President; 
Vice-presidents: L. McBride, H. C. Christy, 
J. F. Harper; Cashier, E. R. Fancher; Assist- 
ant Cashiers, G. A. Coulton, E. H. Cady, W. E. 
Ward. A. F. WHITE, 





EXPORTS OF MANUFACTURES. 


For the ten .months ending with October, 
1904, manufactures exported amounted to $412 - 
946,036; for the single month of October the 
total of manufactures exported was $47.355.678. 
Should the November and December exports 
of manufactures average as high as those for 


October, the total for the year would exceed 
$500,000,000 and stand 66 millions above the 
highest record made in exports of manufac- 
tures during any earlier fiscal year (those of the 
fiscal year 1900,) when the total value of manu- 
factures exported was $433,851,756. 
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THE NATIONAL COMMERCIAL BANK, ALBANY, N. Y. 


‘THE last few years have witnessed the con- 


struction of some fine banking houses in cities 
all over the country. Architects and artists 


have vied with each other in the exercise of their 


nventive genius in constructing ideal bank build- 


ings that would combine safety, converience 
and beauty. 
now have ideal homes. 


The result is that many banks 


The National Commercial is one of the most 
substantial banks in the country to-day. It was 
organized in 1826, and incorporated in 1838. In 
1865 it entered the National system, and since 
that time has always been considered one of the 
most conservatively managed banks in the State. 

A few years ago it absorbed the Merchants 
National Bank, dating from which time it has 





INTERIOR OF MAIN 


We present herewith some views of the in- 


terior of the magnificent new building of the 


National Commercial Bank of Albany, which is 
ocated but a few doors from its old home on 
State street. The building is occupied exclusive- 
y by the bank and is an imposing structure of 
one large story, while its interior is surpassed 
by few, if any, in the State. 


BANKING ROOM 


experienced the greatest progress of its career. 
until now it is the second largest national bank 
in the state outside of New York City. 

Since Albany was made a reserve city the 
National Commercial has received a great num- 
ber of reserve accounts, and its equipment for 
the handling of these accounts is equal to any 
in the State. Having no Clearing House restric- 
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tions, it is in 
a position to 
clear items in 
various sections 
of the country 
at a less rate 
than the clear- 
ing house banks 
of the city of 
New York. 

The official 
staff is com- 
posed of men 
‘who are careful 
and conserva- 
tive but very 
progressive, and 
it is their aim to 
give the most 


efficient service 
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DIRECTORS’ ROOM 


possible to banks that keep a reserve account 
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UP THE LADDER. 


BRIEF BIOGRAPHIES OF RISING BANK MEN. 


\ MOST DESERVED promotion is seen in the 
vation of Mr. W. Frank Street to the position 
Cashier of the Washington National Bank, of 
St. Louis, Missouri. Mr. Street®had filled the 
)sition of Assistant Cashier since the organi- 
zation of the bank, in May, 1903, and his in- 
istry, faithfulness and all-around effciency had 
been one of the most marked features of the 
yperating force of theinstitution. It was, there- 
fore, but a fitting recognition of valuable service 
ndered that he should become the choice of 
e Board of Directors for the place made vacant 
by the resignation of former cashier Tinker. 
Mr. Street has hada broad and varied experi- 
.ce in the banking world, having been officially 
and otherwise connected with national,state and 
vate institutions, besides being the organizer 
nd executive head of a trust company. His 
cord throughout was that of a tireless worker 
of the most painstaking sort and a capable offi- 
cial with the full limit of trustworthiness. These 
facts have been strongly attested by his co-work- 
ets, his employers and bank examiners who have 
scrutinized his work. The Washington National 
Bank is to be congratulated upon having$ such 
material in its working force. 


E. L. STICKNEY cashier of the First National 
Bank, of Moulton, Iowa, was born in Iowa in 
the year 1871, and began banking at Moulton 
in 1880 as assistant cashier of Bradley's Bank, 
which was incorporated in 1900 as the First Na- 
tional Bank. On November 1, 1904, the cashier, 
W. C. Stickney, resigned on account of his re- 
moval to Boulder, Colorado, and the Board of 
Directors elected E. L. Stickney to the cashier- 


ship. 


N. H. BISCHEL, who was advanced to the 
position of assistant cashier of the First National 
Bank, of Alta, lowa, on September 1, 1904, had 
to leave school when 16 years old, and started 
to work for James F. Toy in his bank at Aure- 
lia, lowa, at a small salary. He did all the jani- 


tor work, and knew nothing about bookkeeping. 
The First National Bank, of Alta, is owned by 
James F. Toy, president of the First National 
Bank, of Sioux City, lowa, who owns about 
twenty-five banks in the northwest part of Iowa. 
Every year, Mr. Bischel has received an ad- 
vance in salary, and for the last three years a 
present from Mr. Toy of $50 at the end of the 
business year. He has been in Mr. Toy’s em- 
ploy for six years. 





AMONG THE BANKS. 


Group No. III of the New York State Bank- 
ers’ Association held its Annual Meeting at 
Waverly, N. Y., on Tuesday evening, November 
15th Chas. Adsit of Hornellsville was chosen 
Chairman of the Group, succeeding F. E. Lyford 
of Waverly. E. E. Hamilton of Alfred, N Y., 
was re-elected Secretary. 





The Executive Council of the New York State 
Bankers’ Association met at the Fort Orange 
Club, Albany, N. Y.,on Tuesday evening, Nov- 
ember 29th. 


The annual report of the Director of the Mint 
contains much interesting information. The 
mints at Philadelphia, San Francisco and New 
Orleans turned out more coin during the last 
fiscal year than in any previous year. The total 
stock of gold in use as money in the world on 
December 31, 1903, is estimated at $5,600,000,- 
ooo, of which $1,300,000,000 is estimated to 
have been in the United States. About one- 
half of the world’s stock is visible in banks and 
public treasuries, while $859,000,000 or nearly 
70 per cent. is so visible in the United States. 

During the year the mints and assay offices 
sold $22,924,719 worth of gold bars and 2,696, - 
390 fine ounces of silver for use in the arts and 
manufactures, while private refineries sold $3,- 
248,843 worth of gold and 17,196,166 fine 
ounces of silver for the same purpose. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending Dec. 12, 1903, and Dec. 10, 1904, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: : 


| 


BANKS. 


Bank of N. Y., N. B. A..... 
Bank of the Manhattan Co . 
Merchants’ National 
Mechanics’ National 

Bank of America 


Phenix National 

National City 

Chemical National 
Merchants’ Exch. National.. 
Gallatin National 


‘Nat. Butchers & Drovers’. . | 
Mechanics & Traders’ 
Greenwich 

American Exchange Nat... 
Nat. Bank of Commerce... . 


Nat. Bank of N. America.. .| 


Hanover National 
Irving National 
Citizens’ Central National. . 


National Shoe & Leather... 
Corn Exchange 


Importers & Traders’ Nat.. 
National Park 

East River National 
Fourth National 

Second National 

First National 
N. Y. National Exchange. . 
Bowery 
N. Y. County National 
German-American 
Chase National 

Fifth Avenue 

German Exchange 


Lincoln National 
Garfield National 
Fifth National 
Bank of Metropolis 
West Side Bank 
Seaboard National 


First National, Brooklyn. .. 
Liberty National 

N. Y. Produce Exchange... 
New Amsterdam National..| 
Astor National 





Totals 


Loans, 
1903. 


$ 15,253,000 
19,863,000 
10,992,700 
12,638,000 | 
18,452,100] 

3,927 ,000| 
128,492,000 
23,518,500 
4,966,700 
7,042,300} 
1,963,800 
4,317,000 
2,156,200 
28,542,000 
127,110,900 
21,130,000 
2,928,600 
5-535,800 
1,936,500} 
13,481,100] 
43,842,700 
5,646,000 | 





9,772,100 | 
4,332,100) 
5,397,300 | 
4,962,000] 





Loans, || 
1904. 





Deposits, 
1903. | 


1904. 





$ 17,957,000) 
28,21 3,000)| 
14,021,200]! 
21,351,000) 
22,925,100)| 

3,200,000 
172,704,700 
27,632,600) | 
5,996,400 
8,900,400) 
2,018,200)| 
5,150,000) 
2,967,700) 
29,514,300] 
152,488,700)| 
23,781,000) 
3,368,200) | 
6,432,900 
2, 100,200)| 
15,865,000 
48,183,400 
6,876,000)| 
18,615,500]| 
2,743,500 
6,744,400 
8,080,700 
28,195,000 
7,382,300 
24,478,000 
68,723,000 
1,067, 300)| 
20.979,600 
9,366,000 
100, 376,400 
7,914,600 
3,399,000 
4,569,500 
3,938,900 
45,241,700 
9,886,900 
2,510,200 
2,779,600 
1 3,660, 500 
7,570,400 
2,600, 300 
8,635,300 
3,922,000 
15,277,000 
4,320,000 
11,179,700 
5,531,700 
6,012,400 
4,741,000 





$ 13.704,000} 
21,263,000) 
12,000, 100 
12,603,000) 
19,417,500 

3+47 5,000 
110,522,800 
23,485,500) 
5,250,800 
4,306,600) 
2,454,200) 
4,667,000) 
1,627,100 
20,150,000) 
105,549,100 
17,481,200) 
3,629,500 
5,286,600 
2,589,300) 
11,81 3,800 
50,572,400 
4,783,000) 
7,720,000 
2,805,400} 
6,183,500 
6,565,300 
29,209,000) 
5.454.900 
19,180,000 
57,799,000) 
1,309, 100 
18,420,200 
9,607,000 
58,159,600 
5,708,500 
3,152,000 
4.907 ,QOO 
3,424,000 
41,713,000 
9,463,000 
3,516,700 
4,597,400 
10,019,600} 
6,667,900) 
2,454,800) 
8,317,400) 
3,401 ,000 
14,355,000 
4,263,300] 
8,210,000 
4,252,800 
5,889, 100 
4,891,000) 


Inc. 


$ 16,800,000] 22 


33,286,000 
17,248,80c 
21,819,000 
24,784,600 
2,684,000 
166,243,700 


27,743,100) 


6,698,500 
7,026, 300 
2,661,000 
5,783,000 
2,868,400 
21,624,600 
139,168,000 
20, 509,000 
4,155,100 
6,425,300 
2,775,800 
15,016,900 
59,517,200 
6,204,000 
22,948,400 
3,240,900 
6,916,900 
9,651,100 
34,591,000 
7,771,100 
21,502,000 
79,148,000 
1,602,200 
24,162,500 


2,794,100 
10,428, 300 
4,043,000 
18,528,000 
4,836,000 
9.846,000 
6,031,000 
7,070,900 
4,812,000 





+ United States Deposits included, $23,306,000. 
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